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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R H Symons FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Dura Automotive Pension Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	Dura Automotive Limited (the employer)
Adwest Trustees Limited (the trustee)


MATTERS FOR DETERMINATION

1. Mr Symons complains that his pension is not being increased by a guaranteed annual amount of 3%.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Symons is a pensioner member of the Dura Automotive Pension Plan.  He was previously a member (and at one time a trustee) of the Air Log Limited Staff Pension Scheme.  Air Log was taken over by Dura in 1986.  The liabilities and assets of the Air Log scheme were transferred to the Dura scheme with effect from 1 January 1990, and the Air Log scheme was then wound up.  At that time, Mr Symons was an active member of the Air Log scheme, and so he became an active member of the Dura scheme.
4. When the transfer took place, the trustee and employer agreed special terms for the active members of the Air Log scheme, including Mr Symons.  These consisted of an immediate uplift of benefits, and an undertaking that their pensions would be increased in payment in line with increases in the Retail Price Index, up to a maximum of 3% annually.
5. Mr Symons subsequently retired and was paid a pension from the Dura scheme.  Dura ceased to pay contributions to the scheme from 5 September 2003 and the scheme was put into wind up on 15 October 2004.  Winding up the scheme is still ongoing.
6. The scheme was £39 million in deficit when winding up commenced.  This became a debt on the employer under section 75 of the Pensions Act 1995.  However, the trustee entered into a compromise agreement with Dura, under which Dura paid £5 million into the scheme in exchange for being released from its liabilities.  As the scheme has insufficient assets to cover its liabilities in full, the assets are being applied in accordance with the statutory order of priorities applicable at the date winding up commenced (section 73 of the Pensions Act 1995).  The order of priority is:
1.  Additional voluntary contributions.

2.  Existing pensions (excluding increases).

3.  Accrued benefits (excluding increases).

4.  Pension increases.

The scheme actuary calculated that the assets are sufficient to secure 100% of the first two categories and approximately 60%-70% of the third category, but there are insufficient assets to secure any future pension increases.

SUBMISSIONS
7. Mr Symons says:

7.1. He has a right to the guaranteed 3% increase and Dura should provide the scheme with the necessary funds to pay for it.

7.2. If the Dura scheme had been better managed generally, and the trustee and employer had not entered into a compromise agreement, there would be sufficient funds to pay pension increases.
8. Dura Automotive says:

8.1. Due to financial difficulties it had to stop making contributions to the scheme.  It is a dormant company with no valuable assets and liabilities of approximately £44 million.  It entered into the compromise agreement as it could not afford to meet the full amount of the scheme deficit.  Had the trustee insisted that it do so, it would have been forced into liquidation.
9. Adwest Trustees Limited says:

9.1. Mr Symons has no overriding right to pension increases.  The scheme is being wound up in accordance with the statutory order of priorities.  There is no prospect of any funds being available for pension increases.
9.2. Before entering into the compromise agreement with Dura, it took advice from the scheme’s actuary, solicitor and independent financial adviser.  On the basis of this advice, it formed the view that the compromise agreement was in the best interests of the Dura scheme members generally.

9.3. The Dura scheme operated under one trust.  There was no separate, ringfenced, section or separate trust, providing pension increases.
9.4. Dura took a contribution holiday from April 1989 to July 2001.  The actuary’s valuation of the scheme justified that holiday.  The valuation as at 1 October 2000 was the first to show a deteriorating financial position, following which the company resumed contributions and also, in March 2003, paid US$2.5 million into the scheme.

9.5. It has acted properly throughout and has always taken appropriate professional advice.
CONCLUSIONS
10. The trustee is acting correctly in following the statutory order of priorities.  There are no funds available to cover pension increases.  I can appreciate how upsetting this must be for Mr Symons, but there is no mechanism whereby part of his pension benefits can be ring-fenced or in some way separated from the rest of the scheme, so as to avoid the effects of the winding up procedure.
11. With the benefit of hindsight, it is always possible to say that things should have been done differently.  However, Dura decided to take a contribution holiday when the Air Log scheme finances appeared to be on a satisfactory footing.  So far as the compromise agreement is concerned, the courts have held (Bradstock Group Pension Scheme Trustees Limited v Bradstock Group plc and others [2002] All ER (D) 109) that a pension scheme trustee has a power to compromise a statutory debt, especially where the alternative would be to force the employer into liquidation, when the trustee would receive less money.  It appears to me that the trustee, having taken professional advice, decided that there was no more money to be had, when it entered into the compromise agreement.  In any event, there are now no more funds available.
12. Whilst I sympathise with Mr Symons’ position, I do not uphold his complaint.
TONY KING

Pensions Ombudsman

13 February 2008
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