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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Williams

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondent
	:
	(1) Wakefield Metropolitan District Council (WMDC) – the Employer
(2) City of Bradford Metropolitan District Council (BMDC) – the Manager of the Scheme 


MATTERS FOR DETERMINATION 

1. Mrs Williams says that she should have been granted immediate payment of retirement benefits from the Scheme on grounds of ill health when her employment was terminated on 22 December 2002. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PROVISIONS OF THE REGULATIONS 
3. At the time Mrs Williams’ employment ended, the regulations governing the operation of the Scheme were the Local Government Pension Scheme Regulations 1997 (1997 Regulations). Regulation 27 of the 1997 Regulations says:

“27. Ill-health
(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant. 

(2)The pension and grant are payable immediately.

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  "permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4. The relevant sections of regulation 97 of the 1997 Regulations say:

“97. First instance decisions
(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and 

(b)in any other case by the Scheme employer who last employed him.   
…

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

MATERIAL FACTS
5. Mrs Williams’ employment with WMDC began on 1 July 1991 when she also became a member of the Scheme. Her employment with WMDC was terminated on 22 December 2002 on grounds of continued incapability to fulfil her contractual duties due to ill health.  
6. Towards the end of 2000, Mrs Williams had had discussions with WMDC about the stress that she was under as a result of work related factors. She was referred to the Occupational Health Unit (OHU) on 1 December 2000 after four weeks’ continuous absence. The report by the Clinical Nurse at the OHU, whom Mrs Williams had seen, stated that the work related factors that affected her included:
·  the workload, in particular the fact that legal documents (birth certificates were an example) had to be typed out accurately in the presence of the public while answering the telephone and dealing with requests for information; and
·  problems between staff and management. 
7. Mrs Williams went on sick leave on 10 February 2001 and returned to work on 19 April 2001.  
8. In April 2001 Mrs Williams attended an appointment with Dr L at the OHU. Following this meeting Dr L reported:
“She appears to have suffered a work related episode of anxiety and depression. There are no factors outside work and issues causing her problems were one of staff shortage work distribution and some personality problems. 

She has made a good recovery from this episode and the prognosis is extremely favourable. The work issues, which led to her problems, are being addressed and she has found the situation at work much better on return particularly with regard to workload and she has observed some improvement in the personality clashes.

I am sure this lady is now fit to continue at her post. I have encouraged her to seek early referral back to the Occupational Health Unit at the first sign of any reoccurrence [sic] of the problems. ”
9. Mrs Williams then went on sick leave again on 10 July 2001 and remained so until her employment was terminated in December 2002. 
10. In August 2001 Mrs Williams instigated an internal grievance procedure. 

11. On 22 August 2001 Mrs Williams attended an appointment with Dr B at the OHU. Following this meeting Dr B reported:
“She is on medication and states that she likes her job. She is off work at present with what she describes as a work-related problem. There are differences of opinion regarding what she feels are her contractual duties and what is expected of her. She states that she does not have a copy of her contract. Furthermore, she describes some degree of conflict at work. She has had counselling in the past.

She has instituted a grievance procedure and I cannot recommend that she is fit for her post at present. Any frank or open discussion that you can encourage to try and air difficulties and differences of opinion may be helpful. I am afraid that I am unable to offer any further advice at this stage.”

12. WMDC continued to deal with Mrs Williams’ grievance under its internal procedures which was now at the third stage. A hearing was arranged for 12 April 2002, but this had to be postponed as Mrs Williams did not feel well enough to attend. Alternative employment at the Wakefield Registry Office was offered to Mrs Williams, but she turned down the offer. She was asked to attend another medical appointment to ascertain whether she was fit to resume her duties within the next three months.    
13. On 15 April 2002 Mrs Williams attended another appointment with Dr B. Dr B’s report following that meeting states:

“She was unable to attend the hearing on 12 February [this should have read April] ’02, because of anxiety associated with her current situation.

She sees her GP regularly. She is not fit to return to work. I understand that she was offered the possibility of a post at the Wakefield Registry Office, but this would add two hours on to her working day and she considered this not to be viable.

She will not be fit to resume her duties within the next three months. It would appear that she is presently not fit to undertake any other duties either. She is not however, permanently incapable of performing her duties.”
14. In November 2002 Mrs Williams’ situation was reviewed once again and she was asked to attend an appointment with Dr L on 10 December 2002. She did not present herself for this appointment.

15. Following the termination of her employment in December 2002, Mrs Williams took her dismissal to an Employment Tribunal. The Employment Tribunal found that WMDC had acted unfairly in dismissing her, because at the time of dismissal WMDC had not considered a Certificate of Permanent Incapacity (CPI).

16. On 5 April 2004 in internal memorandum to Dr C at OHU WMDC’s Human Resource Officer, Ms B, said
“Following her dismissal Mrs Williams lodged an appeal to [WYPF] requesting release of her deferred pension benefits on the grounds that she was permanently incapable of performing her duties at the time of dismissal. This appeal has been on hold pending the decision of the Employment Tribunal, which has now been confirmed.

Accordingly, I should be grateful if you would now consider whether a CPI should have been issued at the time of dismissal and if so complete the enclosed CPI.

To assist you with your decision I attach a copy of the psychiatric report produced for the tribunal, which contains details of her medical history and medical state at the time of leaving work.”   

17. Dr C completed the CPI stating that, in his opinion, Mrs Williams was not permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employer, because of ill health or infirmity of mind or body. Ms B on behalf of WMDC completed and signed the top half of the CPI and dated it 5 April 2004, and Dr C completed the bottom as the independent medical representative by signing and dating it “on 22. 12. 02 signed 7.4.04”. 
18. In August 2004 Mrs Williams made an application for the early payment of her benefits from the Scheme on grounds of ill health. She then subsequently stated that she did not want to proceed with this application, as her case was still ongoing at the Employment Tribunal.

19. In November 2004 Mrs Williams wrote to West Yorkshire Pension Fund (WYPF), the administrators of the Scheme, appealing against the refusal to grant her an early retirement pension on grounds of ill health when her employment was terminated and asked for the matter to be dealt with under the Scheme’s internal dispute resolution procedures (IDRP). The matter was referred to WMDC as the first stage of IDRP is with the former employer.

20. Mrs Williams was asked to attend an appointment with Dr L in December 2004, following which he reported:

“The situation is very complicated and I spent a considerable time reviewing her medical records. 

As you are aware, she has already formally appealed against a decision made by [Dr C] in April this year, when [Dr C] was of the view that she was not permanently incapable of her duties. I understand that the appeal decision was deferred pending the Tribunal outcome.

It is my understanding that the correct procedure is that she should continue with the appeal procedure that she previously instigated.”  

21. In February 2005 WMDC consider Mrs Williams’ appeal under stage one of IDRP and turned it down. In making its decision WMDC commented:

21.1. the sickness absence procedures had been dealt with properly;

21.2. the Employment Tribunal’s findings that there was a failure to obtain medical opinion prior to termination of her employment was subsequently rectified, when Dr C gave his opinion based on the medical evidence at the time;

21.3. she did not wish to be considered for alternative employment at the Wakefield Registry Office;

21.4. her employment was terminated on grounds of incapability;

21.5. an appeal was made to the Employment Tribunal and full and final settlement was made with regard to the termination of her employment.

22. Mrs Williams asked for the matter to be considered under stage two of IDRP. The matter was considered by BMDC. In considering Mrs Williams’ stage two appeal, BMDC obtained a medical opinion from Dr P(1), an independent occupational health physician. Dr P(1) in his report, dated 11 May 2005, stated:

“There is very limited medical information available. Of most relevance to this case is the psychiatric report prepared by Dr John Pilgrim (Consultant Psychiatrist) on 03.11.03. I refer to page 15 paragraph 8, “...it is likely that when Mrs Williams has recovered from this episode of depression she would be able to return to work”. As a larger employer it should be possible for them to reduce the risk of “stress” at work by finding comparable employment for her away from those persons, or the specific type of work, that caused her “distress”. Although she has had a brain tumour removed this was “benign” and there is no reason to believe that it has caused or will cause permanent incapacity.

...

There does not appear to be substantive medical evidence of permanent incapacity in this case and I cannot see any flaw in previous assessments that have been made in this regard. The natural history of depressive illness is one of relapse and remission with a good outcome if well managed. I therefore do not believe that on the evidence submitted Mrs Williams satisfied the requirements of Regulation 27 of the LGPS Regulations 1997 as at 22 December 2004.”   

23. Mrs Williams’ appeal under stage two of IDRP was rejected. BMDC in its response of 22 June 2005 stated that it had gathered all the available medical evidence at stage one of IDRP and referred the matter to Dr P(1). BMDC said that Dr P(1) had reviewed all the evidence submitted by all the parties, and come to the opinion that Mrs Williams was not permanently incapable within the meaning of Regulation 27 of the 1997 Regulations at the time her employment was terminated.  
24. In December 2005 Mrs Williams applied for her deferred benefits to be brought into payment early on grounds of ill health. She submitted a report from Dr P(2), an occupational physician, in which he states that she was not fit to work in any capacity, no improvement was expected; she was unable to work in December 2002 due to dizziness; and her brain tumour was almost certainly present in 2002 and responsible for some of the symptoms she experienced at that time. Her application was granted. 

25. Mrs Williams appealed that her benefits should have been brought into payment before December 2005. In dealing with her appeal under stage two of IDRP, BMDC referred the matter to Dr H, an independent occupational health physician, who reported on 27 September 2006 stating:

“...I believe that Mrs Williams is in receipt of pension from 29th December 2005. She believes that she was entitled to enhanced back dated pension from 22nd December 2002.

Having read all the relevant documentation, I do not believe that any advisor would have been in a position to say that Mrs Williams was permanently incapable of discharging efficiently the duties of her employment because of ill health prior to December 2005. The principal cause of her infirmity during that period was mental infirmity, perhaps provoked by stress at work, probably compounded by a disposition to such mental ill health. I note that when she was seen in November 2003 by a consultant psychiatrist Dr Pilkin [Pilgrim], he had given an opinion that with appropriate treatment Mrs Williams’ condition ought to have improved within a period of six months.”

26. On 15 November 2006 Mrs Williams was informed by BMDC of its stage two IDRP decision in respect of her complaint, which was that her appeal was not being upheld.

27. Mrs Williams brought her complaint to my office.

SUBMISSIONS
28. The submissions from both BMDC and WMDC merely repeat the points already covered in the above ‘MATERIAL FACTS’. My office raised a query with WMDC as to how Dr C could be regarded as an independent medical practitioner given that he was employed within WMDC’s OHU. WMDC stated that Dr C is one of the approved doctors on the WYPF’s register of independent doctors and holds appointments with employees within the OHU. WMDC also confirmed that Dr C was not however an employee.

29. My office queried with WYPF the statement in Dr P’s report of 11 May 2005 (see paragraph 22) in which he states “I therefore do not believe that on the evidence submitted Mrs Williams satisfied the requirements of Regulation 27 of the LGPS Regulations 1997 as at 22 December 2004”. WYPF confirmed that the date of 22 December 2004 is the date Dr P had been asked to base his opinion on and this date was in fact incorrect. The letter requesting Dr P’s opinion did refer to the date Mrs Williams’ employment terminated, but then incorrectly stated the date to be 22 December 2004. The evidence provided to Dr P when he was asked for his opinion did indicate a termination date of December 2002, but unfortunately this inconsistency was not raised by Dr P or noticed by the Appointed Person who made the decision under stage two of IDRP.        
30. Mrs Williams says:

30.1. She verbally applied for an ill health pension at the time her employment was terminated. She was initially given the wrong application details and then she could not get an answer from WYPF, even though she had written several times. In May 2003 her brain tumour was discovered and she was busy trying to get a surgeon to remove it and was very ill.

30.2. She has not worked since being dismissed by WMDC. Her brain tumour was discovered less than 6 months later. She enclosed a report, from an occupational physician, in relation to an appointment on 18 November 2005, in which he states that the brain tumour was almost certainly present in 2002. 

30.3. At her meeting with Dr L on 7 December 2004, he refused to examine her. She does not know how he could have reached any conclusions about her health when the meeting only lasted two minutes.
30.4. She never met or was examined by Dr C. 

30.5. WMDC should not have dismissed her without giving her an up to date medical examination. WMDC did not know what her medical condition was at the time of her dismissal.
CONCLUSIONS 
31. Regulation 97(2)(b) of the 1997 Regulations states “...any question whether a person is entitled to benefits under the Scheme must be decided ...by the Scheme employer who last employed him...”. Therefore the decision as to whether or not Mrs Williams was entitled to an ill health early retirement benefits from the Scheme at the time her employment was terminated was one that had to be made by her ex-employer – WMDC. BMDC as managers of the Scheme has no part to play in this decision. I therefore do not uphold the complaint against BMDC.   

32. I shall now consider the complaint against WMDC. Under Regulation 27(1), if Mrs Williams left her employment by reason of being permanently incapable of discharging efficiently the duties of that employment, or any other comparable employment with her employing authority, because of ill-health or infirmity of mind or body, she would be entitled to an ill-health pension and grant. Her employment was terminated on grounds of incapability due to ill health. However it does not follow that because an employee is dismissed from a particular job on grounds of lack of capability, he or she is permanently incapable or otherwise meets the criteria for payment of a pension based on ill health retirement. Such a dismissal can, for example, take place where the condition is not regarded as permanent. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. 

33. Regulation 97 of the 1997 Regulations provides that the Scheme employer must obtain a certificate from an independent registered medical practitioner, who is qualified in occupational health medicine, stating whether, in the practitioner’s opinion, the individual is permanently incapable of discharging his/her duties because of ill health or infirmity of mind or body. WMDC obtained a completed CPI from Dr C, stating that Mrs Williams was not permanently incapable of discharging her duties, or any other comparable employment, because of ill health at the time her employment was terminated. However the CPI was not completed until April 2004. 
34. I will now consider whether Dr C could be regarded as an independent medical practitioner given that he worked at WMDC’s OHU, and also whether the CPI completed in April 2004 could be backdated to December 2002 when Mrs Williams’ employment was terminated. WMDC has stated that Dr C is not one of its employees. However, even if there was evidence to the contrary, the 1997 Regulations do not define “independent registered medical practitioner” or state that such a person cannot be employed by the Scheme employer. Regulation 97 merely requires the CPI to include a statement from the independent medical practitioner confirming that: (a) he/she had not previously advised, or given an opinion on, or been involved in the case in question; and (b) he/she is not acting, and has not acted, as the representative of the member, the Scheme employer or any other party in relation to the case. The CPI completed by Dr C for Mrs Williams contained such a statement.

35. There is nothing within the 1997 Regulations that provides that a CPI cannot be completed at a later date than the termination of service, if necessary. The main object of the CPI was for an independent medical practitioner to certify whether or not Mrs Williams was permanently incapable from efficiently discharging her duties, and it was possible to certify this after she had left service provided that the medical practitioner’s decision could be fairly made on the evidence available.

36. The report from Dr B in April 2002, the CPI completed by Dr C in 2004 and the report from Dr P(1) in May 2005 all suggest that Mrs Williams’ condition was not permanent at the time her employment was terminated. Dr H in his report of September 2006 states that he does not believe “…any advisor would have been in a position to say that Mrs Williams was permanently incapable of discharging efficiently the duties of her employment because of ill health prior to December 2005”. It seems that Mrs Williams’ brain tumour was probably present at the time her employment was terminated. However, there is no evidence that at that time her condition was such that she could be regarded as permanently incapable from discharging her duties. 

37. For the reasons given in paragraphs 32 to 36 above, I am unable to find that WMDC’s decision not to grant Mrs Williams an ill health pension when her service was terminated was maladministration. I therefore do not uphold the complaint against WMDC.  
TONY KING

Pensions Ombudsman

14 February 2008
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