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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J A Boot

	Scheme
	:
	Local Government Pension Scheme

	Employer & Administering Authority
	:
	Derbyshire County Council (Council)


MATTERS FOR DETERMINATION
1. Mrs Boot says that the Council wrongly refused her ill-health early retirement from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
THE REGULATIONS OF THE SCHEME

3. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”), under the heading of “Ill health”, states that:
“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5) In paragraph (1) -

“comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind and body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other related material terms do not differ substantially from those of the member’s employment; and 

“permanently incapable” means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4. Regulation 97 of the 1997 Regulations, under the heading of “First instance decisions”, states that:
“(9)
Before making a decision as to whether a member may be entitled under regulation 27 … on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”
MATERIAL FACTS
5. Mrs Boot, a Home Help working 20 hours part time a week, suffered back pains while attending a patient on 16 February 2002.  She became absent from work on certified sick leave from 18 February 2002.  She was examined by an Occupational Nurse of the Council’s Occupational Health service provider (Medical Adviser), on 25 March 2002, but felt that her condition had improved and cancelled a later appointment for physiotherapy.

6. In a medical report to the Medical Adviser, dated 31 May 2002, Mrs Boot’s General Practitioner said:

“… She noted that for three years she has had some lumber pain, but it had not stopped her working before. 
… By 25.3.02 she was much better; there was some discomfort on palpation of her lumbar spine.  I issued her with a certificate saying that she would be fit again for work on 13.4 02.

… 

As she has been having some discomfort in her lumbar back for three years it is quite likely that she will suffer some pain in that area.  Her symptoms have not been sufficiently marked to be able to say whether her occupation has been contributing to her symptoms.  It is too early to say whether she will continue to have symptoms, which may require her to cease working from time to time, but there is a good chance that her recent episode of time off might be isolated.”
7. In a medical report to the Council, dated 11 June 2004, an Accredited Specialist Occupational Physician of the Medical Adviser said:

“I saw [Mrs Boot] for an in-service medical examination … on 10th June 2004.  Ms Boot was referred in connection with her current absence with back pain since 1st May 2004.  I … note that she was referred previously in March 2002 when she was having similar problems with her back.  Ms Boot seems to have been able to work reasonably effectively despite the back pain, although with some loss of time in between.

Ms Boot told me that in the middle of March 2004 she was getting increasing pain in her back as well as in her leg, and consulted her General Practitioner who arranged an x-ray examination.  Ms Boot has since been advised that her symptoms are probably related to the structural changes noted in the x-ray examination.  Ms Boot is currently undergoing a course of physiotherapy and reports significant improvement.  Ms Boot has been advised by her General Practitioner that her current employment may not be suitable for her.

Ms Boot is understandably concerned about her future health, but feels she can continue to work as a Home Help provided she could avoid lifting and carrying activities as well as some personal care activities which may involve her in prolonged bending.  In my view, Ms Boot is a well motivated person and if the appropriate adjustments can be made to limit the amount of handling and lifting, she could return to work in the near future, subject of course to the agreement of her General Practitioner.”

8. On 15 October 2004, Ms Boot attended a further examination with another Occupational Nurse of the Medical Adviser, who recommended to the Council that Mrs Boot was permanently unfit for the duties of her post.

9. In a medical report to the Medical Adviser, dated 4 November 2004, the General Practitioner said:

“… Matters have deteriorated considerably …

Mrs Boot has suffered from episodes of lumbar pain since 1997.  These episodes have often been accompanied by sciatica.  Since I last wrote the episodes have tended to become more frequent and more prolonged.  An x-ray in 2004 showed spondylosis and L5/S1 spondylolisthesis.

Since March 2004 the pain has been unremitting and quite severe.  Her mobility and gait have been markedly affected; she can only walk slowly and with clear difficulty.

Mrs Boot has seen a physiotherapist with out much benefit.  She has been referred to the orthopaedic clinic …

For the foreseeable future it is doubtful whether she will be able to undertake any physically demanding job such as she did as a home help.  She has recently been awarded incapacity benefit and I am sure this is justified.”

10. On 23 December 2004, Mrs Boot was seen again by the same Accredited Specialist Occupational Physician, who said he had seen the latest report from the General Practitioner but did not have access to the relevant notes in the file and, in the circumstances, he was unable to comment in any specific way.  Nevertheless, he concluded: 
“It is possible that with appropriate treatment after the specialist consultation, Ms Boot may be able to undertake some sedentary type of work, but evidently at this stage it is not possible to give any definitive opinion.”

11. In a medical report to the General Practitioner, dated 12 January 2005, a Consultant Orthopaedic Surgeon who had examined Mrs Boot said:

“She has had 3 lots of physiotherapy.  She was seen in … Spinal clinic by … Specialist Spinal Rehabilitation.  [Who] just advised weight loss and further physiotherapy.”
…

I am sure that her weight is quite a major factor for her and given that she now has an established back problem, she really does have to make serious efforts to try and lose it.   This is not just for decreasing the stress on her back but should she fail conservative management and be a candidate for surgical intervention, her risk would be much higher and indeed some would not operate on her with her current BMI.

She has established grade 1 spondylolisthesis of L5 on S1.  This is the most likely site of her trouble, although it is possible that a disc prolapse at the level above could be the source of her current problems.  My recommendation would be that she undergo[s] a course of epidurals, as a non-invasive way of potentially getter her substantially settled down.  She is currently not keen to contemplate intervention.  I think full spontaneous recovery at this stage is unlikely without some form of intervention, and if the intervention was successful then I would see no reason why she could not after appropriate rehabilitation return to her previous employment – or certainly something lighter.  If she were to go a course of epidurals and find this successful, then at her age I would think further investigation with a view to possible surgery (which would need probably to be compression and fusion combined).”

12. Mrs Boot applied for ill health early retirement from the Scheme on 24 July 2005.  A Specialist Registrar in Occupational Medicine of the Medical Adviser reviewed her and told the Council, on 2 August 2005, that he was unable complete his examination of Mrs Boot, as she was unable to lie on the couch, and that he could not predict whether she would have permanent incapacity until the age of 65.

13. In a letter and a medical report to the Council, dated 8 August 2005, a Consultant Occupational Physician/Director of the Medical Adviser, who had reviewed all of the medical information, said:

“On the basis of the information available, there is insufficient evidence to state that she has permanent incapacity.  Ms Boot does not, therefore, fulfil the criteria for Ill health Retirement and I enclose the appropriate certificate for your use.”
and

“Ms Boot has chronic low back pain and possible sciatica.  It is possible that she will have spontaneous improvement with this condition in the future and the likelihood of this would be significantly increased if she were to lose weight.  She has also not explored all treatment options that have been offered to her.  Any medical condition would have to be likely to cause permanent incapacity for the next 25 years before it could be stated that she met the criteria for Ill Health Retirement.  In the light of her underlying health problem and non-exhaustion of all treatment options I don’t thinks [sic] it is possible to say this and I don’t feel therefore that she meets the criteria for permanent incapacity.”
The Council then refused Mrs Boot’s application for ill-health early retirement.

14. The General Practitioner provided Mrs Boot with a letter on 27 September 2005, in which he strongly supported her claim for permanent incapacity and made comment about the medical interpretation of the medical evidence and opinions given by the other medical professionals concerned. 
15. Mrs Boot appealed against the Council’s decision not to award her ill-health early retirement.  Her appeal was refused by the Council, on 9 November 2005, under Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP).  The Appointed Person said that, whilst her General Practitioner gave his opinion that her condition was permanent, the Consultant Occupational Physician/Director of the Medical Adviser, when considering the same evidence, was charged to form his opinion within the legal context required under the Regulations of the Scheme.
16. Mrs Boot was dismissed by the Council on capability grounds with effect from 6 December 2005.
17. A second appeal by Mrs Boot was considered by the Council’s Pensions Committee under Stage 2 of IDRP.  In a letter to her, dated 7 March 2006, the Council said that the Pensions Committee had taken regard of the Consultant Occupational Physician/Director’s medical opinion in that she had not met the criteria for permanent incapacity and, as no new medical evidence had been provided, her appeal was dismissed.
18. Mrs Boot says:

18.1
all of the doctors of the Medical Adviser are employed by the Council and cannot be regarded as truly independent; 
18.2
there is a difference of opinion between the medical professionals about whether she is permanently incapacitated; 

18.3
it seems unfair and a possible infringement of human rights that the regulations require an opinion about whether a person will be permanently incapacitated for some 25 years into the future, instead of taking the facts as they are now; and
18.4
a more recent medical report by a Consultant Spinal and Orthopaedic Surgeon, dated 29 August 2007, says that her condition is degenerative and she believes, therefore, that her condition is unlikely to improve.

CONCLUSIONS
19. To be entitled to an ill-health early retirement pension from the Scheme, under Regulation 27 of the 1997 Regulations, Mrs Boot had to be permanently incapable of discharging effectively the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  Determining whether this is so was a question of fact for the Council.  Mrs Boot think that the Regulations contain an inherent bias against younger applicants.  What the regulations say is a matter for Ministers rather than me, but it seems an unavoidable feature of any such arrangement that the longer the period to retirement age, the more difficult it is to establish qualification.
20. Before making the decision, the Council was required, under Regulation 97(9), to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine, as to whether Mrs Boot met the criteria required for ill-health early retirement under Regulation 27.  This practitioner had to be independent in the terms described in Regulation 97(9A).  The Consultant Occupational Physician/Director of the Medical Adviser who provided the certificate to the Council for Mrs Boot met the qualifying criteria.

21. Mrs Boot has expressed concern that all of the doctors of the Medical Adviser were employed by the Council and could not, therefore, be considered as truly independent.  Whilst the doctors may have been employed by the Council, this does not impinge on their required professional standards of providing independent medical advice to the Council.

22. At the time Mrs Boot’s application was considered by the Consultant Occupational Physician/Director of the Medical Adviser, he had before him a medical report from a Consultant Orthopaedic Surgeon, various occupational medical reports and a medical report from Mrs Boot’s General Practitioner.  It is clear that all of the medical professionals agreed that she was suffering from a back problem and was incapable of performing her duties as a Home Help, although there were differences as to the permanency of her condition.  
23. The Consultant Orthopaedic Surgeon was of the opinion that Mrs Boot might be able to return to employment with appropriate treatment and agreed with the Spinal Clinic’s recommendation that she should seriously try to lose weight in order to achieve this objective.

24. Whilst the General Practitioner was supportive of Mrs Boot’s application, the Consultant Occupational Physician/Director took the view that, as all of the treatment opinions had not been exhausted, he could not certify her as being incapable of working as a Home Help before the age of 65.  The Council was bound under Regulation 97 by the medical opinion of the Consultant Occupational Physician/Director and, thus, its refusal of her application was not maladministration.

25. For Mrs Boot’s appeal under Stage 1 of IDRP, she provided a further medical report from the General Practitioner, which was strongly supportive of her application.  The Appointed Person reviewed this additional evidence but concluded that, whereas, the General Practitioner was of the opinion that Mrs Boot’s condition was permanent, the Consultant Occupational Physician/Director, when considering the same information, was required to form his opinion within the legal context of the 1997 Regulations.
26. Once ill-heath early retirement is granted from the Scheme, the benefits are paid for life.  The 1997 Regulations require that a member must, more likely than not, be permanently incapable of returning to the duties of his employment or any other comparable employment with the Council, before the age of 65.  There is no discretion to award benefits without adequate medical evidence to support this requirement.  For this reason, neither the Medical Adviser nor the Council were able to consider Mrs Boot’s suggestion that they should have reached a decision on the medical facts relating to her medical condition at the time of her application.

27. The Council was entitled to rely on the Consultant Occupational Physician/Director’s advice, which came from all of the medical evidence available.  Its decision cannot be described as perverse.  Mrs Boot’s application had to be judged on the medical evidence available at the time of her application and later medical evidence, such as the Consultant Spinal and Orthopaedic Surgeon’s letter of 29 August 2007, cannot now be taken into account. 
28. I do not uphold the complaint.
TONY KING

Pensions Ombudsman

29 February 2008
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