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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W M Thomson

	Scheme
	:
	The Lambert Fenchurch Staff Pension Scheme

	Respondent
	:
	Heath Lambert Consulting Limited (Heath Lambert)


MATTERS FOR DETERMINATION 

1. Mr Thomson says that he was contemplating taking his pension in January 1999 and was told that the pension was secure and payable for life. The Scheme is now winding up in deficit and has entered the assessment period for the Pension Protection Fund (PPF). Mr Thomson says that, had he been made aware that this was a possibility in 1998, he would have transferred his benefits elsewhere.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme is a final salary arrangement with a normal retirement date (NRD) of 65 and a pension accrual rate of 60ths. There were originally two schemes: the Fenchurch Group Pension Scheme and the Lowndes Lambert Group Staff Pension Scheme. Following the merger of Lowndes Lambert and the Fenchurch Group in 1997, these two schemes were merged and renamed.

4. Mr Thomson was employed by the Fenchurch Group until he was made redundant in June 1997. He was a director of Fenchurch Insurance Brokers Ltd. Mr Thomson became employed by Bervale Mead Financial Services Ltd (Bervale) in September 1997.

5. Bervale wrote to the Trustees of the Scheme on 9 April, 11 May and 5 June 1998 requesting details of Mr Thomson’s deferred benefits and transfer value. On 6 July 1998, the Scheme administrators provided a quotation, including a transfer value of £404,877.38. They quoted a pension at the date of leaving of £36,905.45 p.a. (including a Guaranteed Minimum Pension (GMP) of £1,292.72 p.a.). The pension projected to NRD was £63,919.45 p.a.

6. Mr Thomson left Bervale, in August 1998, having decided that it was not the job for him.

7. On 10 August 1998, Mr Thomson wrote to a Mr D at Lambert Fenchurch plc, saying that he was considering taking his pension with effect from 1 January 1999 and requesting details. Mr D was a director of Lambert Fenchurch Financial Services Limited (financial advisers to the Scheme Trustees).

8. There was further correspondence between Mr Thomson and Mr D, on the matter of Mr Thomson’s additional voluntary contributions (AVC), during September and October 1998.

9. On 30 October 1998, Mr D wrote to Mr Thomson, concerning his queries about his AVCs. He said,
“You mentioned that it is my duty to provide you with the information requested as your professional financial adviser. In relation to this particular query my responsibility and duties are to the Trustees of the pension scheme under which your AVCs are invested and I will take my instructions from them accordingly.”

10. Mr D also enclosed details of Mr Thomson’s retirement options. He recommended that, if Mr Thomson wished to take any of his benefits as a cash sum, he use his AVC fund for this.

11. I have been provided with a copy of the notes of a telephone conversation Mr Thomson had, with Mr D, on 2 November 1998. Amongst other things, Mr D explained that annuity rates, at that time, were poor, so that, if Mr Thomson exercised an open market option (OMO), the amount of pension he might be able to secure was likely to be less than that offered by the Scheme. He went on to say that the amount of tax free cash Mr Thomson could take was almost equivalent to his AVC fund and he recommended taking the AVC fund as cash rather than surrendering pension from the Scheme. For example, Mrs Thomson (who also had benefits in the Scheme and AVCs) had a £10,500 AVC fund, which could replace the pension she would give up by taking a cash sum of £8,000 from the Scheme.

12. Mr Thomson elected to take his pension from January 1999 (at age 54). His initial pension was £23,940.72 p.a. and was subject to 3% p.a. escalation. It included a two-thirds spouse’s pension and a five year guarantee period.
13. In May 2005, Heath Lambert decided that it would no longer contribute to the Scheme.

14. In June 2005, the Scheme entered the Assessment Period for the PPF. Mr Thomson has confirmed that the benefits he is currently receiving are in line with those he will receive if the Scheme is accepted into the PPF. He now receives £26,533.80 p.a., but will not receive any increase because his pension relates to pre-1997 service only.
15. In response to a complaint from Mr Thomson, Heath Lambert made the following points:

15.1. For someone in Mr Thomson’s position in 1998, the decision between staying with the occupational pension scheme and transferring to another provider would have depended upon several factors. These would have included the maximum tax free cash sum available, the amount of early pension and the annuity rates prevailing at the time.

15.2. Given Mr Thomson’s occupation and his close following of all his pension affairs, it was likely that he would have been sufficiently aware of these factors before reaching his decision.

15.3. Mr Thomson had been sent a letter, on 13 January 1998, explaining that he was entitled to deferred benefits and that he could transfer the value of his benefits to another arrangement. The letter also said that Lambert Fenchurch Financial Services Limited were able to offer independent financial advice.

15.4. They had found no evidence, on their files, that Mr Thomson had accepted this offer of financial advice. There was documentary evidence to show that Bervale had been acting on his behalf. They enclosed a copy of Mr Thomson’s letter of authority.

15.5. Mr Thomson’s letters, of 10 August and 28 September 1998, to Mr D related to taking his pension in January 1999 and concerns he had about his AVC fund. Neither letter requested Mr D’s advice on whether to transfer his benefits out of the Scheme.

15.6. In his letter of 30 October 1998, Mr D had recommended that Mr Thomson take his cash sum from his AVC fund; the recommendation was highlighted in the letter. This suggests that Mr D’s only advice was to take the cash sum from the AVC fund, if Mr Thomson was going to take a cash sum and remain with the Scheme.

15.7. The decision to take his pension appears to have already been made by the time of Mr Thomson’s letter of 10 August 1998.

15.8. The file note of Mr Thomson’s telephone conversation with Mr D, on 2 November 1998, shows that the conversation centred on the suggestion that he take his cash sum from his AVC fund. Once the reasons for this had been explained, Mr Thomson appeared to be satisfied that all his questions had been answered or were no longer applicable.

15.9. Mr D did not recall making the statement attributed to him or, as Mr Thomson had also stated, to having met Mr Thomson socially. He had confirmed that the only advice he provided was in relation to taking a cash sum from Mr Thomson’s AVC fund.

15.10. They had found no evidence of any party having cause for concern about the solvency of the Scheme or that Mr Thomson had raised the issue and required assurances about it. The first serious concern about the Scheme’s funding did not arise until May 2005.

15.11. It could not have been foreseen that the Scheme would one day be assessed for entrance into the PPF.

SUBMISSIONS

Mr Thomson

16. Mr Thomson submits:

16.1. At a meeting in the Autumn of 1998, Mr D failed to make it clear that the pension he was recommending Mr Thomson take from the Scheme was dependent upon the goodwill and future contributions of his former employer. Mr D was aware, at the time, that Mr Thomson would not have considered taking the pension from the Scheme if he had been aware that the whole Scheme was dependent upon the goodwill of his ex-employer.

16.2. He recalls that there were three other attendees, at various times during his meeting with Mr D. There were various comparative tables laid out on a table, from which it could be seen that the deterioration in National Mutual’s funds (where his AVCs were invested) was a recent situation. There will have been notes because not to have taken notes was a disciplinary matter. These notes, together with Mr D’s diary for 1998, will have been archived.
16.3. His claim for compensation is the cost of purchasing, from an approved commercial provider of pensions, the following amounts:

25 October 2005
£2,382.51

25 November 2005
£2,382.51

25 December 2005
£29,448.00 p.a.

This is to include provision for a ⅔ spouse’s pension and escalation at 3% p.a. from 25 December 2005.

Any payments made by the Scheme from 25 October 2005 onwards will be rebated to them.

16.4. At no time during his employment history was he involved in financial services, i.e. life assurance, pensions or investment.

16.5. He had asked Bervale to advise him on transferring his benefits, but, by the time he wrote to Mr D, in August 1998, he had left them and they were not acting as his advisers in the matter of taking his pension.

16.6. He had not been happy at Bervale and had decided to take a sabbatical for three to four months before seeking further employment. One of the options he was considering was to take his pension. In a telephone conversation, Mr D advised him to take his pension from 1 January 1999, because an increase would have been applied on that date.

16.7. He arranged a meeting with Mr D because he was concerned about the performance of his AVC fund and to seek advice on his pension. Mr Thomson has stated,
“It was noted that the amount offered on the Scheme for the Pension was approx 6% per annum whereas on the AVC it was nearer 4% per annum. On that differential the obvious course was to take my Pension within the Scheme.”

16.8. Mr D advised him, “now that you have taken your pension your money is secure. It will continue for life.” This clinched his decision.

16.9. He cannot help if the tenses used by Mr D in his remark are incorrect. However, this is exactly as he remembers it being said; not as he would express it. The sentiment remains the same.

16.10. Mr D’s comments were not confined to this remark. They had a full conversation on the benefits of taking the pension within the Scheme, the fact that his fund within the Scheme was ring-fenced and, therefore, secure and the benefits of taking his pension early.

16.11. He met Mr D later, at social events, and was greeted by him as “the man with our pensions”. This was at a time when there were problems with the Scheme funding. He has submitted the event details for a golf meeting held on 11 May 2004, which indicates that both he and Mr D were due to attend.
16.12. Mr D was adviser to both the Scheme and to him. Mr D should have made it clear that his monies and benefits were at risk, but he failed to do so.

16.13. If Mr D had said anything other than this, he would have looked into obtaining further directorships and would have moved his money out of the Scheme.

16.14. The fact that there were no reasons to doubt the security of the Scheme, in 1998, is irrelevant. The basis of his complaint is a failure, by a director acting on behalf of the Trustees, to make clear the risks inherent in taking a pension within a scheme, which exists ultimately at the whim of the employer; a fact of which they were aware and he was not.

16.15. It has been suggested that Mr D meant that, at that time, he, as a pensioner, would have priority, but this is not what he said.

16.16. He was under the impression that the funds were held for the benefit of the members in trust and outwith the control of the employer. He also believed that, when he left an employer, his benefits were held for his benefit by the Trustees, because all his and his employer’s contributions had, at that date, been made.

16.17. He appreciates that the establishment of the PPF has changed the basis upon which members of failed schemes are treated, but this is without the assurance of lifetime security given by Mr D. He would not have proceeded as he did, at that time, and he expects the commitments given to be honoured.

16.18. He has not retained correspondence from 1998/1999 because his pension had been put into payment and was being paid every month. He thinned out his files in December 1999.

16.19. He is complaining about Heath Lambert’s Financial Services Division as administrators and advisers to the Scheme Trustees.

16.20. He was never told about a Terms of Business letter.

16.21. The only people he could talk to about the Scheme were Lambert Fenchurch Financial Services. Had he contacted the Trustees or Human Resources, he would have been directed to Lambert Fenchurch Financial Services. They were also the only people he could talk to about his AVCs.

16.22. Had he been advised that his pension would be £18,000 p.a. he would not have taken the pension. He would have looked for alternative employment and been prepared to invest 30% of his salary in a personal pension plan. He would have aimed to retire four years later, and would possibly also have moved his funds from Lambert Fenchurch. He would definitely have moved his funds if he had had any inkling that his erstwhile employer would have any ongoing influence in his pension rights.
Heath Lambert
17. Heath Lambert submit:
17.1. They would contrast Mr Thomson’s recollection of having had a meeting with Mr D (and three colleagues) in Autumn 1998 with the correspondence received from Bervale, including a letter of authority signed by Mr Thomson on 17 February 1998. This correspondence clearly indicates that Bervale were acting as Mr Thomson’s financial advisers. They are unsure why Mr Thomson insists on blaming them for pension transfer advice, which was clearly being provided by another firm.
17.2. In any case, it is very unlikely that any transfer advice would have taken the form of the remark attributed to Mr D. The sentence in question could not have applied to a pension which was yet to be taken.
17.3. They have submitted a statement by Mr D, in which he says,

“… I can confirm that since Mr Thompson (sic) left Lambert Fenchurch I cannot recall ever having had a meeting to discuss Mr and Mrs Thompson’s pension benefits.

As stated previously there are file notes relating to telephone conversations since his departure, which relate to Mr Thompson’s AVCs and this is the only area of involvement that I can recall.

As Mr Thompson left Lambert Fenchurch in 1997, to allow Lambert Fenchurch to act on his behalf would have required a Terms of Business Letter as an “individual”. It is worth noting that Mr Thompson’s departure from Lambert Fenchurch resulted in him joining a company called Bervale Mead, from whom enquiries on behalf of Mr and Mrs Thompson were received. A letter of authority and correspondence from Bervale Mead ensued during 1998, relating to his pension benefits under the Lambert Fenchurch Pension Scheme.”
17.4. No notes of Mr Thomson’s meeting with Mr D have been located. Mr D’s 1998 diary has not been archived or kept by Mr D and it has never been a requirement to archive employees’ diaries. Had Mr Thomson received personal financial advice from them, an appropriate file would have been created and archived, but this was not the case.

Scheme Booklet
18. The 1991 edition of the Fenchurch Group Pension Scheme booklet stated,

“The Fenchurch Group Pension Scheme is administered by the Trustees under the terms of formal Trust Deeds and Rules …”

“Your contributions to the Scheme are related to your earnings and the Company pays the balance of the cost.”

“Your pension will be paid monthly and continue for the rest of your lifetime.”

CONCLUSIONS

19. Mr Thomson’s complaint centres upon what he believes he was told in 1998/99, prior to taking his pension. I have no reason to doubt Mr Thomson’s recollection of a conversation with Mr D. However, neither he nor Heath Lambert have been able to provide any supporting documentation for the remark attributed to Mr D. Indeed, there is nothing to show (other than Mr Thomson’s own recollection) that a meeting took place, between Mr Thomson and Mr D, in the Autumn of 1998. It is always difficult, in such circumstances, to establish what might have happened; particularly with such an elapse of time. Mr Thomson, no doubt, will be disappointed, but I do not consider it safe to accept one party’s recollection of events, in the absence of any corroborating evidence. It is, therefore, not possible to find that Mr D made the remark that Mr Thomson alleges he did.
20. I am happy to accept that Mr Thomson and Mr D attended the same golf event in 2004, but, of course, this, in itself, does not corroborate Mr Thomson’s recollection of a conversation with Mr D and is five years after his decision to take his pension.
21. There is, however, a wider question, i.e. whether Mr Thomson should have been made aware of the relationship between the Scheme and the sponsoring employer (Heath Lambert). I will avoid using the word “advised” here, because it carries certain connotations, which have not proved helpful to the consideration of Mr Thomson’s complaint. There has been considerable disagreement as to who might or might not have been acting as Mr Thomson’s financial adviser, at the time, which I will come back to. There is, however, an alternative way of looking at the circumstances. This is simply to consider the information which was available (or should have been available) to Mr Thomson, when he was making his decision to take his pension, and whether he might have acted differently, had he been given certain other information.
22. There are statutory provisions governing the information to be made available to members of occupational pension schemes (at the time, The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (SI1996/1655)). However, the responsibility for the provision of information, under the Disclosure Regulations, is that of the Scheme’s trustees; not the sponsoring employer. In any event, the Disclosure Regulations do not, specifically, require members to be told, in so many words, that a scheme’s funding depends on the sponsoring employer’s continued participation.
23. Where it has been found that an employer has some responsibility to provide information concerning a pension scheme, this has relied upon implying a term into the contract of employment under specific circumstances
.

24. I am also guided by a subsequent case
 in which Hart J commented,

“In the final analysis the question for determination comes down to this; does the implied term include a positive obligation on the employer to warn an employee who is proposing to exercise important rights in connection with his contract of employment that the way in which he is proposing to exercise them may not be financially the most advantageous way in the particular circumstances? Expressed in those terms, it can be seen that the recognition of such a duty has potentially far reaching consequences for the employment relationship. A degree of caution is therefore required.”

25. More recently
, the Courts again stopped short of finding that there was a general duty on an employer to take reasonable care of the economic well-being of an employee. It was, however, recognised that, where an employer has assumed responsibility for giving financial advice, he is under a duty to take reasonable care in the giving of such advice.
26. Mr Thomson would argue that Heath Lambert (represented by Mr D) had assumed a responsibility for giving him financial advice. However, the cases referred to above have relied upon the existence of an employment contract. By the time Mr Thomson was contemplating taking his pension, he was no longer an employee of Heath Lambert (or its predecessors). I am doubtful, therefore, that there is any basis for saying that Heath Lambert, as former employer, owed a duty of care to Mr Thomson as envisaged by the Courts. In any event, I am doubtful that any duty of care would extend to providing Mr Thomson with an unsolicited warning that Heath Lambert’s continued sponsorship of the Scheme was not guaranteed. Even if it had, there could be no requirement to issue a warning as to unforeseeable events, such as the change in legislation relating to the priority order.
27. It is true that Mr D did give some advice (and I use the word with care) relating to Mr Thomson’s AVC fund, e.g. that Mr Thomson should take his cash lump sum from his AVC fund. That advice is documented in the letter of 30 October 1998 and the telephone note of 2 November 1998. As I have said, there is insufficient evidence to conclude that Mr D went any further than this. It is clear, from Mr D’s letter of 30 October 1998, that, in providing advice about the AVC fund, he was acting for the Trustees and not for Mr Thomson, as an individual.
28. The circumstances, in which I can envisage Heath Lambert advising Mr Thomson, as to potential risks involved in taking his pension from the Scheme, would require them to have been acting as Mr Thomson’s personal financial adviser. The circumstances are not entirely clear, but I am not persuaded that there is sufficient evidence to suggest that this was the case. Mr D has pointed out that Mr Thomson was not working for Heath Lambert (or its predecessors) at the time and would have required a Terms of Business Letter as an individual client. Mr Thomson says that he was not told about a Terms of Business letter. This tends to support the argument that Mr D was not acting as Mr Thomson’s financial adviser. Mr Thomson says that his complaint is against Heath Lambert’s financial services arm as Scheme administrators and advisers to the Scheme Trustees. I am not persuaded that this changes the situation. As advisers to the Trustees, Heath Lambert would not be providing personal financial advice for Mr Thomson.
29. I consider that it is more likely than not, that Mr D was not acting as Mr Thomson’s financial adviser. An employer (particularly one in the financial services sector) may well offer a certain amount of financial advice to its own employees. It would be unlikely to extend this beyond the employment relationship. In the absence of any documented agreement on the part of Heath Lambert, there is little or no scope to confirm (or to imply) the relationship of financial adviser and client between it and Mr Thomson.
30. As to whether Bervale were acting as Mr Thomson’s financial advisers at the time, I am happy to accept Mr Thomson’s assertion that they were not. This does not, however, throw much light on the situation.
31. Whilst I have not been persuaded that Mr Thomson has been able to show that Heath Lambert had any responsibility to advise him in the way he suggests, I have also given some consideration to his argument that he would have transferred his benefits elsewhere.

32. There is always the danger, in these circumstances, of viewing decisions with the benefit of hindsight. When Mr Thomson retired, his initial pension was £23,940.72 p.a. He had taken Mr D’s advice and used his AVC fund to provide a cash lump sum. This pension included a contingent two-thirds spouse’s pension and an escalation rate of 3% p.a., together with a five-year guarantee period. In the discussion about Mr Thomson’s AVC fund, Mr D mentioned that annuity rates were poor. In today’s market, a man seeking to take a pension at age 54, with a two-thirds spouse’s pension, 3% escalation and a five year guarantee, can obtain an annuity rate of 0.03628 (FSA website 12 December 2007). Applying this to Mr Thomson’s transfer value in 1998 (£404,877) produces a pension of £14,688 p.a. Some indication of the annuity market in 1998 is given by the figures quoted for Mrs Thomson in the November 1998 telephone conversation. Her AVC fund of £10,500 would provide the equivalent pension for a lump sum of £8,000 taken from the Scheme, i.e. the open market option could provide a pension of approximately 75% of the Scheme pension. If this was the case for Mr Thomson, he would have obtained a pension of £17,955 p.a. on the open market.
33. In the circumstances, i.e. the Scheme was ongoing and pensioners were well protected by the statutory priority order, would Mr Thomson have opted to take a pension that was potentially £3-4,000 less per annum than that offered by the Scheme?
34. Accepting for the moment that he would have done so, is he currently any worse off under the PPF? A pension of £17,955 p.a. in 1999, with a 3% p.a. escalation rate, would now be worth £22,744 p.a. This is still less than Mr Thomson is currently receiving. If the Scheme transfers to the PPF, there will be a point in the future where Mr Thomson’s pension will be overtaken by the notional annuity he might otherwise have taken. However, he will, in the interim have been considerably better off with the Scheme pension.
35. Mr Thomson has also suggested that he would have deferred his retirement for an additional four years and continued to invest a proportion of his salary. This is, of course, just as speculative as the discussion as to whether he would have transferred his funds elsewhere.

36. In summary, I do not find that Mr Thomson has been able to show that Heath Lambert were acting as his personal financial adviser, at the time he retired, or that it had a responsibility to discuss with him the potential risks involved in taking his pension from the Scheme.

37. I do not uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

22 February 2008
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