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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L Williams

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:
	1. West Yorkshire Pension Fund (WYPF)
2. Bradford Metropolitan District Council (BMDC)

3. Serco/Education Bradford (Serco)


MATTERS FOR DETERMINATION 

1. Mrs Williams says that she was not granted an ill health early retirement pension when her employment was terminated. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS
3. At the time Mrs Williams’ employment terminated, the regulations governing the operation of the Scheme were the Local Government Pension Scheme Regulations 1997 (1997 Regulations). Regulation 27 of the 1997 Regulations provides:

“27. Ill-health
(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant. 

(2)The pension and grant are payable immediately.

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.
...

97. First instance decisions
(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and 

(b)in any other case by the Scheme employer who last employed him.   
…

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body , the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

MATERIAL FACTS
4. Mrs Williams commenced temporary employment as a temporary escort in Bradford Transport Service in April 1999. At that time Bradford Transport Service was part of BMDC. She became a permanent employee of BMDC on 10 May 1999. Her role was to assist passengers using welfare buses provided by Bradford Transport Service.

5. In or about early 2001, Mrs Williams was absent from work on account of illness following a fall whilst at work. After this, due to continued absence, she was referred to BMDC’s Occupational Health Department (OHD). In October 2001 as part of the occupational health process she was seen by Dr S of the OHD. 

6. Mrs Williams attended a meeting with BMDC on 22 November 2001 at which Dr S’s report and its implications were discussed with her. Following this meeting, BMDC wrote to her stating that in his report, Dr S had said that she was having persistent problems with lifting and he felt that no reasonable adjustment could be made to enable her to carry out her role as an escort. It was also recorded that in the meeting Mrs Williams had stated that she was experiencing extreme pain and would wish to be recommended for any alternative employment. She was informed that a formal hearing on 3 December 2001 had been arranged at which her case would be independently reviewed by BMDC’s Assistant Director.

7. Mrs Williams made contact with BMDC prior to the hearing indicating that she was about to attend a further appointment with her consultant. As a result the hearing was adjourned to ensure that the most up-to-date medical information was available prior to making any decision about her future.

8. In December 2001 Serco wrote to Mrs Williams informing her that her employment was to be transferred, subject to TUPE regulations. She was told that she would cease to be employed by BMDC and become employed by Serco as from 2 January 2002. She was also informed that her existing terms and conditions of employment would continue to apply and her continuity of employment would be preserved.
9. On 21 March 2002 Serco wrote to Mrs Williams stating:

“From your notes it seems that you have been absent from work on account of your ill health since February 2000. I understand from your notes that your absence has been caused by a problem with your shoulder. I hope that you are making some progress in recovering from your injury.

From the notes it seems that a hearing to consider your employment in the light of your sickness absence had been arranged for 3 December 2001. This meeting never went ahead since it was cancelled at the request of your trade union representative. It also appears that you had an appointment with your Consultant on 3 December. The notes show that [Mr S] (Assistant Director – Contract Services) did not wish to consider terminating your employment until he had an up to date report from our medical advisers which would take account of any new information that might have been available after your meeting with this Consultant. Your notes in Bradford Council’s Occupational Health department indicate that you were offered an appointment on 10 January 2002 that was cancelled. From this information it appears that the Occupational Health process was never completed to the point where your dismissal could be fairly and properly considered.

Your file also contains a memo from Occupational Health to [Ms C] which states that they are in receipt of clinical notes from your GP in Devon. The memo states “it would appear from correspondence from her Consultant who she saw early in December she is permanently residing in Devon and has transferred all her case notes to her GP in Paignton”.

In our telephone conversation yesterday you made it clear that you are currently resident in Devon and that you intend to continue living there for the foreseeable future, having made plans to move to another address in Dartmouth within the next 2 weeks.

In the circumstances it would clearly be impracticable for you to maintain an employment relationship with us and that by moving to Devon you have effectively relinquished your employment in Bradford.”

10. Following a meeting with Mrs Williams, at which her union representative was present, to discuss her employment situation, Serco wrote to her in July 2002, reiterating that in its view her long term arrangement to relocation to Devon before her employment was transferred showed that she had no intention of carrying over her employment to Serco. It added that her continued employment would be impractical on geographical grounds alone. It expressed great sympathy for her in light of her health problems, but said it did not consider that her employer had any liability towards her. It said that in response to her query as to who was her employer, other than confirming that she was not considered to be an employee of Serco, it could not comment.
11. In early September 2002 Mrs Williams chased Serco for clarification as to who was her employer. Serco responded stating that it was in discussion with BMDC on the matter.
12. On 5 September 2002 BMDC wrote to Mrs Williams stating that her employment had been transferred to Serco under TUPE on 7 January 2002. BMDC said that it had written to Serco confirming that she was on the agreed TUPE transfer list. It added that if Serco had concerns about her living outside the area it was for Serco to deal with this matter as her employer.
13. Unison, Mrs Williams’ union, chased Serco on the matter regarding her employment status. In a letter dated 21 October 2002 and headed “PROPOSED TERMINATION OF EMPLOYMENT ON MEDICAL GROUNDS”, Serco wrote to Mrs Williams informing her:

“As you are aware, the normal arrangement in these situations is for management to consider your case at a formal hearing with the employee being given the opportunity to attend the hearing and make representations against any proposed dismissal, and then to allow an appeal period of 28 days. Clearly, making arrangements for this process would mean that there would be some delay before you could [be] paid your notice and for your outstanding holidays.

From our previous discussions I understand from you that you accept that termination on health grounds is appropriate and you do not intend to oppose any such dismissal. You may also consider that your attendance at a hearing would be inconvenient due to the travelling that would be involved. If this is the case and you would like the dismissal to be brought forward so that delays in payment are minimised you may wish to consider writing to me to inform me of this. I have provided a letter for you (attached) which would confirm your agreement to the departure from the standard procedure. Please let me know by 31 October whether you wish me to make arrangements as described in the attached document or whether you wish me to arrange for the normal procedure.

In the event of the company terminating your contract of employment, the payments to you …”
13.1. Serco wrote to Mrs Williams on 6 November 2002 (the letter was headed “PROPOSED TERMINATION ON MEDICAL GROUNDS”) stating that it had not received her response to its letters of 21 and 24 October. 
14. Her employment with Serco was terminated on 14 November 2002. Serco say that this followed a meeting she had with Serco’s management at which her union representative was present. 
15. In April 2004, following an exchange of correspondence between herself and WYPF, Mrs Williams wrote to WYPF stating that she was unhappy with Serco’s decision of “dismissal on capability” in terminating her employment and the fact that it took 16 months to arrive at this decision. She pointed out that she had not been working since February 2000 due to an accident at work and had signed an agreement stating that her employment had terminated on grounds of ill health. She said that she was still in receipt of industrial injury benefit, incapacity benefit and disability living allowance; still on medication and receiving help from doctors; and attended a lengthy pain management programme. She felt that her employer had been anything but helpful, and should have contributed to her pension up to her retirement.
16. On 28 April 2004, the Finance Director of BMDC, Mr M, wrote to Serco in his capacity as the person appointed by BMDC for the purpose of resolving disagreements under the Scheme. He said that Mrs Williams was contesting the decision of Serco not to award her immediate payment of an ill health pension when her employment was terminated. He requested the medical information Serco had relied upon in making its decision that Mrs Williams was not entitled to an ill health pension from the Scheme. 
17. After chasing Serco for this information on a number of occasions, Mr M wrote to Mrs Williams on 5 August informing her that based on the response he had received from Serco, his decision was that Serco did not consider ill health retirement when her employment was terminated even though it was aware of her health problems. He said that he had asked Serco to review her case to establish her eligibility for ill health retirement at the point her employment ceased.
18. In September 2004 Serco asked Mrs Williams for her consent, in writing, for the release of her medical records. On 5 October 2004 Dr P, the Consultant Occupational Physician at Occhea Limited (Occhea), the company that provided occupational health service advice to Serco, wrote to Serco stating:

“In order for a Pensionable Ill Health Retirement to be appropriate it is necessary to obtain objective evidence of substantial medical problems. The identified medical problems also need to be permanent and prevent the applicant from discharging permanently the duties of their employment.

From the information received from her medical attendants there does not appear to be objective evidence of a major physical problem and investigations have given “normal” results.

On this basis, I am unable to support her appeal for Pensionable Ill Health Retirement.”   
19. On 20 October 2004 Serco wrote to Mr M informing him of its decision that Mrs Williams was not eligible for ill health retirement at the date her employment was terminated. Serco enclosed a copy of Dr P’s letter of 5 October 2004 and stated that the reason for its decision was as laid out in that letter. 
20. A Medical Certificate of Permanent Incapacity for Mrs Williams was completed by Dr P on the 27 October 2004. The Certificate states that in Dr P’s opinion Mrs Williams is not permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employer because of ill health or infirmity of mind or body.  
21. Mrs Williams lodged an appeal with under the Scheme’s internal dispute resolution procedure (IDRP). 
22. On 7 December 2004, after seeing Mrs Williams at Occhea’s request, Dr N, an occupational physician, concluded in his report to Occhea as follows:

“She is due to retire in 2 years and has no plans to go back to work. According to the clinic letters from 2 years ago when she was being investigated in Bradford the specialists were unable to account for the apparent severity of her stated symptoms. She now states that she has been told that she has an ‘arthritic spine’. If she does indeed have degenerative disease in her cervical, thoracic and lumbar spines then this may make her permanently unfit for any kind of manual work and therefore permanently unfit to discharge her duties as an escort. She states that her symptoms date back to the injury in February 2000 suggesting that she was permanently unfit from the date of the injury.

However the medical reports that I have seen do not support what she has told me. I note that there may be a number of treatment options such as amitriptyline and gabapentin that do not yet seem to have been tried. However I also note that the medical reports in her occupational health records are 2 years old and she is now under the care of another specialist. She has had further investigation and treatment during the intervening 2 years.

I do not consider that I have enough evidence to support an application for ill health retirement at this stage without further corroboration. I would suggest that you approach [Dr V] at Torbay hospital to confirm her story before proceeding with her application.”

23. Dr N’s report was passed on to Serco by Dr P who added:

“I would be very surprised if this lady’s current symptoms relate directly to her fall. Her medical presentation is inconsistent and vague and the reason for her problem is unclear. It seems unlikely that she will return to work but there does not appear to be any objective evidence of major impairment or disease process.

I would agree with [Dr N’s] conclusion that the criteria for IHR are not met. ”     

24. The stage one IDRP response was issued by the person nominated to do so by Serco, as the procedure requires.  The response, dated 6 April 2005, stated that after conducting a formal review of Mrs Williams’ case and consulting the opinion of an independent occupational health specialist, the nominated person had formed the view that Mrs Williams was not permanently incapable of discharging efficiently the duties of her employer, or any other comparable employment with Serco, at the date her employment was terminated. The nominated person therefore believed that she did not satisfy the criteria as set out in regulation 27 of the 1997 Regulations.  
25. Mrs Williams appealed against the stage one IDRP decision. BMDC dealt with the second stage IDRP, but before doing so gathered information from Mrs Williams’ General Practitioner and from Serco. BMDC arranged for Mrs Williams to see Dr D, a consultant occupational physician who was employed by Devon County Council, who in his report, dated 21 February 2006, stated:

“The reason for the consultation was to obtain an independent opinion on whether, on the balance of probabilities, Mrs Williams satisfied the definition for ill health retirement contained within the Local Government Pension Scheme Regulations at the time that her employment ceased on 14th November 2002.

Having undertaken a consultation with Mrs Williams and taken a full history and examined all medical evidence provided, it is my opinion, that at the time of cessation of her employment (14th October 2002) there is no objective evidence that Mrs Williams had become permanently incapable of discharging efficiently the duties of her employment, or other comparable employment, because of ill health or infirmity of mind or body.

It is, my opinion, that at the time that she left employment there was no objective evidence to support an application for ill health early retirement under the Local Government Pension Schemes regulations.”       
26. On 15 August 2006 BMDC gave its response under the second stage IDRP as follows:

“In conducting my investigations into your complaint, I gathered all the available medical evidence considered at the first-stage decision before referring the matter to an independent medical advisor, [Dr D], an occupational health specialist, on 4 August 2005. [Dr D] reviewed all the evidence submitted by you and by [Serco] and reported that, in his opinion, on the balance of probabilities, you were not permanently incapable (within the meaning of Regulation 27 of the Local Government Pension Scheme Regulations 1997) of discharging efficiently the duties of your employment because of ill health or infirmity of mind or body at the time your employment was terminated. I have let you have sight of all the evidence provided to me.

I am aware that as a result of the information exchange you have commented that the occupational health records relating to the period immediately following your accident are missing from the information supplied by your former employer. Following your comments strenuous efforts have been made by my office to determine precisely what occupational health records had been made available to the doctor who gave the initial medical opinion and the person who reviewed the decision under regulation 100 of the Local Government Pension Scheme regulations.
Ultimately, [Serco] have stated that they have made enquiries with their own occupational health providers regarding the medical information used by the doctor and with your previous employer’s occupational health department. All the parties concerned have no further documentary evidence to offer me.

Having considered this matter it seems to me that there are two courses of action open to me. The first is to refer the matter back to your former employer for it to be dealt with satisfactorily, after locating the missing records which you claim cover the important period after your accident. This would involve a further medical review based on all medical information. However, as [Serco] have already stated they do not have and cannot retrieve any further records there is little merit in pursuing this course of action.

Additionally, if the matter was to be referred back to your former employer who then decided you did not satisfy the criteria for ill health retirement, possibly still based on incomplete information, you would have to commence with another appeal under the Internal Dispute Resolution Procedure.

The other option available to me is to make my decision based on the information I currently hold.

The information which you say is missing relates to the period up until the termination of your employment with [Serco] on 14 November 2002, whereas the medical opinion of [Dr D] was given more recently on 21 February 2006. In view of this I am satisfied that it is reasonable to make my decision based on the available evidence.

As well as looking at the medical facts which gave rise to the claim for ill health retirement benefits, the assessment conducted by the doctor determines, as far as is possible, whether or not you are permanently incapacitated and thus will be unable to do your own job and any comparable job until age 65. [Dr D] obviously thought that he had enough information to enable him to make his decision.

Should you disagree with this course of action or ultimately the decision arrived at you can appeal to the Office of the Pensions Ombudsman who will review the case. Contact details are given below.

Having taken advice from my own medical advisor, and having studied all the available evidence and regulatory requirements, I have formed the view that you did not satisfy the definition for the immediate payment of ill health retirement benefits contained in the Local Government Pension Scheme Regulations 1997 at the date that your employment was terminated. That being the case, I must turn down your appeal. I therefore uphold the first-stage decision made by [Serco’s] Specified Person.”
27. Mrs Williams brought her complaint to my office.

SUBMISSIONS
28. Mrs Williams says:

28.1. After the accident at work in 2000, when she was employed by BMDC, her occupational health doctor’s notes had gone missing.  She asks how there could be a fair hearing when someone has lost these documents?

28.2. She should have been awarded an ill health pension when her employment with Serco ceased in 2002 because of her ill health. From the time her employment was terminated by Serco she had been fighting for an ill health pension. 
28.3. She has a letter dated 13 November 2001 from BFD Education Contract Services at Laisterdyke, stating that following her visit to Dr S on 15 October 2001, they had an up to date report from him stating that she had persistent problems with lifting and he felt that there were no reasonable adjustments that could be made to enable her to carry out her role as an escort. 

28.4. She is unsure as to whether Serco considered her to be an employee with regard to the Scheme. Both she and WYPF had tried to get an answer from Serco on this point for around 18 months.

28.5. She is receiving disability allowance for both mobility and help with getting around, and has been so for a number of years. In addition, she is still attending a chiropractor, as she had been since February 2002. 

28.6. Her appoint with Dr D was really a waste of time as he neither examined her nor complete any occupational health records.

28.7. The reason she had moved to Devon was on medical grounds, as the council had provided her with a house with fewer steps to climb.
29. Dr V, of the Torbay Chiropractic Healthcare Clinics, on behalf of Mrs Williams states:

29.1. He has seen no mention of Mrs Williams’ x-ray or MRI scans in any of the previous reports concerning her case except in a note by a consultant that there were ‘no abnormalities’.  He can state as a fact that this was not true.

29.2. It must be obvious to any medical expert, who has experience of these matters and reviewed this case just exactly what the problems have been. When she fell she had bruising and grazes, and these were documented at the hospital’s accident and emergency department on 14 February 2000. She continued to have symptomatology that can be attributed to a traumatic minor fall at the time she had a set of x-rays taken. She suffered a post traumatic disc protrusion and accelerated degeneration with reversed cervical spine lordosis consistent with accelerated whiplash or a fall on to her bottom when her head went forward. She has been left with long term pain, disability and psychological trauma now causing her to suffer the extremely disabling Fibromyalgia. Sadly, medical science has only just accepted that this complex problem occurs.
29.3. In his opinion Mrs Williams did suffer a significant traumatic injury on 14 February 2000 which stopped her from carrying on working to her retirement age.         
30. Serco in its response reiterated the points outlined in the Material Facts above about the meeting of 3 December 2001, and the subsequent transfer of her employment to Serco. Serco added:

30.1. According to copies of correspondence from OHD, Mrs Williams moved to Devon in 2002 and it became impracticable for her to maintain an employment relationship with Serco.

30.2. It is likely that if the meeting of 3 December 2001 to determine her employment on medical capability grounds had gone ahead, she would have been dismissed on medical capability grounds. 
30.3. Serco has made every effort to obtain full copies of the records held by OHD and Occhea before making a decision on her case. No evidence has been provided to support ill health retirement in any of the assessments carried out by the occupational health services under IDRP.
31. BMDC and WYPF responded:

31.1. Under regulation 97 of the 1997 Regulations it is an employer’s decision whether benefits can be paid due to permanent ill health.

31.2. When Mrs Williams employment was transferred to Serco, her personnel file together with any associated medical records were forwarded to Serco.

31.3. BMDC in considering the second stage IDRP on Mrs Williams’ case, had requested from Serco copies of all the evidence it had considered at the first stage of IDRP. On receipt of this information, BMDC asked Dr D to review the medical evidence. As Dr D required further medical evidence, BMDC sort further information from Serco and Mrs Williams’ GP. Based on the medical evidence he had received, Dr D gave his opinion that at the time she left employment there was no objective evidence to support her application. 
31.4. Mr M before making his decision conducted an evidence exchange with Mrs Williams and Serco so that factual errors and inaccuracies could be brought to his attention. As part of this exchange Mrs Williams contacted WYPF, stating that she had doubts about the completeness of her occupational health records submitted by Serco. On 15 May 2006 Mr M contacted wrote to Serco asking for clarification BMDC’s occupational health records had made available to Dr P. On 7 July 2006 Serco responded to this request, stating that enquiries had been made with all parties involved, however none had any further information to offer. After further enquiries by Mr M, Serco in a telephone to WYPF stated that it could not retrieve any further documents from a third party nor could it say that copies were provided to Dr P. In the circumstances, Mr M felt that he had no choice other than to make a decision on the evidence available and consequently turned down Mrs Williams’ appeal.

CONCLUSIONS
32. Regulation 97 of the 1997 Regulations states “...any question whether a person is entitled to benefits under the Scheme must be decided ...by the Scheme employer who last employed him...”. Therefore the decision as to whether or not Mrs Williams was entitled to an ill health early retirement benefits from the Scheme was one that had to be made by her employer. It is common ground that at the time Mrs Williams’ employment was terminated she was employed by Serco. WYPF as administrators of the Scheme have no part to play in this decision. I therefore do not uphold the complaint against WYPF.   

33. The primary issue I have to consider is whether or not Serco properly considered Mrs Williams for an ill health pension at the time her employment was terminated. 

34. In order to be entitled to a pension under regulation 27 of the 1997 Regulations, Mrs Williams had to be permanently incapable of discharging efficiently the duties of her employment, or a comparable employment, because of ill-health or infirmity of mind or body.  "Permanently" is defined as until, at the earliest, her 65th birthday.  As stated above, the decision as to whether she meets these requirements fell to her employer, Serco, in the first instance, having obtained a certificate from an independent registered medical practitioner.  

35. It does not follow that, because Mrs Williams was dismissed from her job on medical grounds, she was permanently incapable, or otherwise meets the criteria for payment of a pension based on ill health retirement.  

36. Mr M when reviewing Serco’s initial decision not to grant Mrs Williams an ill health pension, found that Serco had not considered her for ill health retirement when her employment was terminated even though it was aware of her health problems (see paragraph 17). Serco subsequently obtained a report from Dr P which stated that Mrs Williams did not meet the criteria for an ill health pension. Around the same time, Dr P also completed a Medical Certificate of Permanent Incapacity for Mrs Williams, which confirmed that she was not permanently incapable of discharging efficiently the duties of her employment, or any other comparable employment, with her employer because of ill health or infirmity of mind or body. Further reports from Dr N in 2004 and Dr D in 2006 do not support Mrs Williams claim for an ill health pension from the Scheme at the time her employment was terminated.
37. I have noted Dr V’s opinion of Mrs Williams’ condition. Conflicts of medical opinion are not unusual in such cases.  I cannot say that Serco acting perversely in relying on Dr P’s opinion, which is that Mrs Williams does not meet the criteria for an ill health pension. In addition, Dr P’s opinion is reflected by both Dr N and Dr D.        

38. Mrs Williams claims that her occupational health doctor’s notes after her accident in 2000 and at the time she was employed by BMDC have gone missing and her case could not be assessed fairly without these notes. I accept that there is a question as to whether all of Mrs Williams’ medical papers were available when the decision was made not to grant her an ill health pension from the Scheme. However, the evidence available does clearly indicate that she does not meet the criteria for an ill health pension and there is nothing that leads me to believe that any missing evidence would prove otherwise. 

39. BMDC’s involvement was limited to the second stage IDRP decision.  There was no maladministration by them in carrying it out.

40. I do not uphold the complaint against any of the respondents.
TONY KING

Pensions Ombudsman

19 March 2008
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