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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	T Craven

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Liverpool City Council (Liverpool)
Merseyside Pension Fund (Merseyside)


MATTERS FOR DETERMINATION 

1. Mr Craven complains that Liverpool and Merseyside wrongly refused him an ill health early retirement pension (IHER). 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 97 deals with first instance decisions and provides:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

5.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.

MATERIAL FACTS

6. Mr Craven was born on 6 March 1951.

7. Mr Craven was employed by Liverpool from 18 October 1993 until 31 January 2005, initially as a Welfare Rights Care Worker and later as a Welfare Benefits Manager. 
8. In April 2003, Mr Craven went on sick leave suffering from anxiety and depression. He did not return to work.
9. Dr Lister, one of Liverpool’s Occupational Health Physicians reviewed Mr Craven’s condition on a regular basis. In a report dated 4 July 2003 he concluded:

“It is my opinion that he is unfit for work at present. This gentleman has considerable psychological distress which is preventing him from working. It is related to work related bullying and harassment issues and some domestic circumstances. He is unlikely to improve sufficiently to be able to return to work until his workplace issues are dealt with. He is fit to attend a meeting to discuss his issues with you…” 
10. On 2 September 2003, Mr Craven’s GP wrote to Liverpool saying “he is no longer fit to perform his current council job or anything comparable”. 
11. A further letter, dated 23 October 2003, from another GP within the same practice was sent to Liverpool on 23 October 2003. The letter said “I can confirm that Mr Craven’s work related stress has caused a depressive illness and he is no longer fit to perform his current council job or anything comparable. He has expressed a desire to retire from work on medical grounds, and I support this request.”  
12. Dr Lister provided further reports having reviewed Mr Craven again on 14 October 2003 and 2 December 2003. His view remained unchanged.    

13. On 22 March 2004 Mr Craven received an e mail for Liverpool’s HR department which said: 

“I must point out that there seems to be some misunderstanding regarding the future of your substantive post. There is no intention of deleting your post from the structure.
The terms of your voluntary early retirement will remain in accordance with the estimate I gave to you when we met on 3 March.
In view of what you have said, I will arrange for you to see the City Council’s medical officer once again and seek further advice regarding your medical position and request for counselling support. … I regret that, thus far, we have been unable to resolve this matter.”  

14. On 20 April 2004, Dr Lister wrote to the Liverpool’s HR department as follows:
“Mr Craven attended for a medical review on 19 April 2004.
My opinion remains unchanged. He is fit to attend grievance hearings (with additional representation if necessary). His condition is unlikely to improve until this is dealt with.
It may be that he has reached the point of disaffection and a complete breakdown of relations with you, his employers. I would view this as a management issue and not a medical one….”   
15. On 21 June 2004, Liverpool completed and signed a Notification of Termination of Employment in respect of Mr Craven. The form indicates that Mr Craven’s employment was terminated on the grounds of efficiency of the service effective from 30 June 2004. The form was forwarded to Merseyside who put the benefits into payment.
16. On 1 July 2004, Mr Craven signed a form applying for Voluntary Early Retirement effective from 30 June 2004. The form was not signed on behalf of Merseyside.
17. On 27 August 2004, Liverpool wrote to Merseyside saying “Please cancel form LGP1A [Notification of Termination of Pensionable Employment] for Mr Craven, he has not taken Voluntary Early Retirement.”

18. Mr Craven was due to be seen again at the Occupational Health Unit on 9 September and 7 October 2004 however he failed to attend both appointments. After the 7 October 2004 appointment Dr Orton, another of Liverpool’s Occupational Health Physicians, wrote to HR as follows:
“I note a note from his GP dated 10 September 2004 suggesting no contact to be made with him. I also reviewed the notes and am well aware of the alleged cause of his stress. I agree with Dr Lister’s previous comments that this gentleman is suffering with stress and depression which he alleges is due to the work situation. However he has not been willing to resolve this with work meetings and this appears to be supported by his GP. It would appear to me that all reasonable avenues have been tried by yourselves as the employer to resolve the situation. It is quite clear to me that this gentleman will continue to be signed off long-term by his GP and thus you should deal with this as a capability issue. He is clearly not coming back to work and is clearly declining to meet to resolve the situation. Certainly without seeing him we cannot obtain consent to write to the GP and I suspect any direct approach would be refused on the grounds of affecting his health. Sadly since he has not attended twice you cannot take the medical situation into account and that thus left with dealing this as [a] gentleman who is not at work who has a grievance and who is not coming back for the foreseeable future. Without a doubt he does not meet the criteria for Ill Health Retirement. In many respects his mental state and health is likely to improve once you make a decision about his employment.”
19. Mr Craven’s employment with Liverpool was terminated on the grounds of interest of the efficiency of the service with effect from 31 January 2005. He was approved for voluntary early retirement which was implemented by way of a compromise agreement.
20. On 16 March 2005, Mr Craven instigated the Internal Disputes Resolution Procedure (IDRP) on the grounds that he had not been awarded IHER. 
21. Liverpool referred Mr Craven to Dr Wilson, an independent occupational health physician. Dr Wilson saw Mr Craven on 27 June 2005. His report concludes: 
“…From the current LGP12 form for Merseyside Pension Fund, I understand that the current criteria for ill health retirement from the LGPS are that a member must be permanently incapable of discharging efficiently the duties of his employment by reason of ill health. Permanence is defined as “until, at the earliest, age 65”. I note that Mr Craven is 54 years of age… 
In considering this application the following documents were available to me:
1. The referral letter dated 23/5/05 from [Liverpool] which confirms that Mr Craven was employed as a Welfare Benefits Manager.

2. Eight occupational health reports dated between 4/7/03 and 7/10/04 from Dr Lister and Dr Orton and the associated clinical records.
3. Five medical reports from the NHS GPs for Mr Craven dated between 8/8/03 and 18/5/05.
4. The 2005 Ill Health Retirement Medical Guidance from the Association of Local Authority Medical Advisers (ALAMA).
5. Extracts from the Local Government Pension Scheme Regulations.

6. Copies of various management reports and emails relating to Mr Craven’s employment.
7. Unsolicited documents sent to me by Mr Craven, including two reports from a clinical psychologist and an additional report from the NHS GP Dr McGuiness dated 11/5/2005.
Mr Craven has been feeling anxious and depressed since April 2003. He perceives that the only cause for his symptoms is a dispute with regard to the alleged behaviour of a colleague at work. Prior to 2003 Mr Craven had been treated intermittently with conventional medication by his GP. These treatments had been successful up to 2003. Mr Craven was prescribed one conventional medication for depression in May 2003 and has been taking this medication since then. He perceives that it helps reduce the severity of his symptoms but that his symptoms have not resolved….
Mental state examination today did not reveal signs of severe mental illness which would have a substantial long term adverse effect on his memory, ability to concentrate, learn or understand. The symptoms and signs suggest that the medical condition is mild to moderate anxiety and depression of a reactive nature.   
The medical evidence from the NHS GPs include a very brief, four line report, from Dr Redmond, dated 2/9/03 which begins with the conclusion that Mr Craven is “no longer fit to perform his current council job or anything comparable”. There is insufficient clinical information to justify this conclusion. Subsequently the report from Dr McGuiness, dated 23/10/2003, also states that Mr Craven is “no longer fit to perform his current council job or anything comparable”. Brief details of a depressive condition are provided but these are insufficient to indicate whether incapacity is permanent. Dr Simms submitted a handwritten letter dated 10/9/04 recommending that direct contact with the employer was causing an adverse effect. Dr Redmond provided another report dated 18/5/05 which again begins with a conclusion that he strongly supports Mr Craven in his application for ill health retirement. Dr Redmond states that Mr Craven is permanently incapable of discharging the duties of his employment and makes allegations about victimisation and bullying. Two lines of the report outline conventional treatment for depression. There is no indication that any of the NHS GPs have sought or received the criteria for ill health retirement for the LGPS. None of the GP reports contain any detailed information about the duration or severity of the symptoms or the duration of treatments. 

The occupational health reports confirm that Mr Craven’s perception was that a dispute with regard to his working environment was the primary trigger for his medical condition. Dr Lister concludes that the primary issue was the workplace dispute and subsequent breakdown in relations with management. Mr Craven failed to attend his last two appointments with Dr Lister and Dr Orton.

The reports from the clinical psychologist dated 17/2/05 and 31/3/05 are addressed to the NHS GP. These confirm that Mr Craven attended 16 sessions for cognitive behavioural therapy and that his depressive symptoms improved with this treatment. The additional GP report is addressed “to whom it may concern”. The GP begins with a conclusion that Mr Craven “will never be able to return to his original job”. The GP also states that Mr Craven suffers from osteoarthritis in the weight bearing joints, gallstones and oesophageal reflux. Investigation of chest pains including exercise ECG and coronary angiography were normal. Mr Craven is awaiting gastric surgery as part of his attempts to lose weight. …
The objective medical evidence from the medical reports provided and the consultation today suggest that Mr Craven is suffering from mild to moderate anxiety and depression for which the primary trigger is a dispute regarding his working environment. The fact that his medical condition has persisted for two years has not resolved after a prolonged course of one antidepressant medication and one course of cognitive behavioural therapy suggest that his medical condition is likely to be prolonged. However, the fact that 11 years remain until normal retirement age, that a second pharmacological treatment has not yet been tried, and that Mr Craven has not been assessed or treated by a specialist Psychiatrist makes it difficult to conclude that there will be no remission in Mr Craven’s medical condition before normal retirement age.

Based on the totality of the medical evidence, including my conversation today, on the balance of probabilities, I am unable to confirm that Mr Craven is permanently incapable of discharging efficiently the duties of his employment by reason of ill health, because permanence is not established. …”

22. The Appointed Person provided his Stage 1 decision on 6 July 2005. His decision was not to uphold Mr Craven’s complaint “as Dr Wilson’s medical opinion does not point to permanence of your medical conditions”.
23. Mr Craven appealed under Stage 2 of IDRP on 10 October 2005. Merseyside referred Mr Craven to Dr Green, another independent occupational health physician.
24. On 2 November 2005, Merseyside emailed Liverpool’s HR department and requested a copy of Mr Craven’s job description. 
25.  Liverpool’s HR department responded on 7 November 2005 saying that they did not have a copy of his job description but could provide one for a Welfare Rights Officer. The email states “I don’t have a job description for him. However, his post was Benefits Advice Manager, so it would have been a largely office based, sedentary post”.
26. Dr Green provided his report on 12 June 2006. He concludes:
“My conclusion, which I have shared with Mr Craven, is that on the evidence available, one could not conclude that a diagnosis, in this instance chronic depressive illness, would on the balance of probability prevent him from returning to the workplace between now and his 65th birthday. Although one accepts that in practice it may not be the case for him individually, the prospects are for those with this condition to enjoy prolonged periods of recovery. One also accepts that he has a number of less serious medical ailments which assail him, though none of which would individually preclude him from employment now or within the reasonably foreseeable future, but they clearly do contribute to his sense of physical ill health leading to an undermining of his psychological health and making him more vulnerable to persistence or recurrence of his chronic depressive illness.
There is at least one aspect of his psychological ill health, which I do not think has been fully explored to date and which may require specialist assessment and treatment. Ultimately, this may lead to a different conclusion being reached about his eligibility to ill health retirement in the future. I have discussed this aspect with Mr Craven and suggested it is a matter he should consult his General Practitioner about with a view to seeking further specialist advice.”

27. Merseyside provided its Stage 2 IDRP decision on 27 September 2006. The letter states:  
“…It is clear from the various medical reports available that you were suffering from a number of medical problems at the time your employment was terminated and that these have still not been resolved today. 

However having carefully considered all the available evidence I must confirm that I believe that on the balance of probabilities that the evidence is insufficient to confirm on medical grounds that you were permanently incapable of efficiently discharging the duties of your employment or any other comparable employment and that your employment was in fact terminated instead on interests of the efficiency grounds and I must therefore dismiss your appeal. …”

28. On 4 March 2007, Mr Craven provided Merseyside with a further medical report from Dr Johnson, a Consultant Psychiatrist.  Dr Johnson’s report states:   
“…In order to prepare this report I interviewed Mr Craven at his home address on 6th January 2007. I have reviewed the following documents prior to preparing this report.

1. Copy of a report by Dr Graham Green, Director of Occupational Health Services, Wirral Hospital NHS Trust.

2. Mr Craven’s General Practitioner records.  
3. Records from the clinical psychologist at University Hospital, Aintree (Liverpool) dated 17th February 2005 and 31st March 2005.
4. Medical report prepared by Dr N Wilson, Consultant Occupational Physician in connection with Mr Craven’s application for retirement on the grounds of ill health. …
OPINION
Mr Craven suffers with mild to moderate depression with associated anxiety symptoms as per the International Classification of Diseases ICD 10. His symptoms include low mood, lack of energy and motivation, decreased self confidence and disturbance in sleep and appetite patterns.
From his account it appears that the episode of depression was triggered or precipitated by the stresses he was faced with whilst he was in employment with the Liverpool City Council. 

Mr Craven has made significant progress with his treatment, including pharmacotherapy (anti-depressant medication) and psychological therapy (Cognitive Behavioural Therapy – 16 sessions). His level of functioning has improved substantially with time. There was no evidence of active psychiatric symptomatology at the time of my mental state examination.
Mr Craven has a number of good prognostic factors. His high premorbid functioning, good employment record, very supportive partner, good insight into his mental health problems, absence of any co-morbidity such as alcohol or substance misuse are all to be considered good prognostic factors which could improve his chances of attaining mental state stability.

Mr Craven himself accepts that he has made significant improvement and feels ready to move on in his career described in the body of the report. He is optimistic about taking up further training and an alternative career path as an employment law advocate. I would think of this as part of a shift in his thinking from negative and pessimistic thoughts to being positive and optimistic. 
Although Mr Craven has made significant progress, his ongoing dispute with his employers regarding ill health retirement has been a significant maintaining factor. I have no reason to disbelieve Mr Craven’s account that he continues to experience spells of depressive mood and anxiety attacks when he thinks of returning to work with the Council.

In my opinion, if Mr Craven is forced to return to employment with the City Council, it is highly likely that his mental state would deteriorate and he is at risk of having a full blown depressive relapse. I do believe this has been the case for at least two years, i.e. Mr Craven was incapable of following his employment with the City Council or anything comparable within that authority, due to the potential risk of a deterioration in his mental health.”

29. Merseyside responded as follows:  

“…At the time the original decision was taken as to your reason for retirement and when your appeals were considered at stages 1 and 2 of the appeal process I do not believe the evidence confirmed that you satisfied the requirements for ill health retirement and in fact you were retired instead on efficiency grounds.

Both Dr Wilson and Dr Green could have requested further expert opinion before making a decision on your eligibility but did not do so and I do not believe that the opinion recently obtained by you from Dr Johnson invalidates the decision previously made by the occupational health practitioners….”

SUBMISSIONS

30. Merseyside submit:
30.1 It was originally informed by Liverpool that Mr Craven had been retired on 30 June 2004 in the Interests of the Efficiency of the Service (Voluntary Early Retirement) and brought the resulting benefits into payment. 
30.2 Subsequently Liverpool gave clear written instruction to cancel the leaver notification as Mr Craven had not taken Voluntary Early Retirement. The Fund was required to stop making payments to Mr Craven and to seek recovery of the amounts paid in error.
30.3 Mr Craven had been off work ill since April 2003 when his case was reviewed by Dr Orton for his employer in October 2004 and he was found by him “not to justify ill health retirement and that there was a strong possibility that his condition would improve in time”.
30.4 Benefits under the LGPS are payable based on the reason for termination of pensionable employment. Mr Craven left his employment with Liverpool by reason of voluntary retirement, not ill health and at that time and since then, the required medical evidence in terms of an opinion of permanent incapacity due to ill health, provided by a suitable qualified independent occupational health practitioner in accordance with the regulations has never existed.
30.5 Dr Green’s comments concerning “an aspect of Mr Craven’s health which should be fully explored” and which may or may not lead to a different conclusion at some future unspecified date, did not change the fact that based on all the evidence available at the time Mr Craven did not satisfy the requirements for ill health retirement.
30.6 Mr Craven submitted his Stage 2 appeal on 10 October 2005. The required medical information other than a copy of the job description was actually provided by Liverpool on 25 October 2005. The missing job description was requested again from Liverpool but could not be supplied and this may have contributed to the delay in referring the case for a further medical opinion. The case was not referred to Dr Green for a further independent medical opinion until 7 April 2006. The medical report was received from Dr Green on 12 June 2006 and the Stage 2 decision issued on 27 September 2006. 
30.7 It has no further explanation for the delay in referring the case to Dr Green or for the later delay that occurred in issuing the final decision.
31. Liverpool submits:
31.1 At no time was it agreed to pay Mr Craven an ill health retirement pension. He completed an application confirming his wish to take voluntary early retirement on 1 July 2004. This was processed in error during the course of negotiations with Mr Craven’s legal representative regarding his employment with Liverpool which was subsequently terminated by way of a Compromise Agreement signed on 4 February 2005. 

31.2 It is satisfied that there was no medical evidence that permanent incapacity had been demonstrated under the relevant LGPS regulations.

31.3 It did not cause unnecessary delays. Mr Craven first appealed on 16 March 2005 and the Stage 1 decision was provided on 6 July 2005. Further, on 30 April 2005 Mr Craven requested sight of the regulations before agreeing to see Dr Wilson. Other matters such as the job description were dealt with as expeditiously as possible. Liverpool received a letter from Merseyside on 20 October 2005 requesting the job description which was subsequently requested from HR. On 2 November 2005, HR confirmed they could not locate the precise job description and e mailed an alternative on 7 November 2005. This would have been e mailed to Merseyside. A further request for the job description is on file dated 7 April 2006. A response was received on 12 April 2006.

32. Mr Craven submits:

32.1
He was placed in a position of having to leave Liverpool because of their inability to deal with a situation as a reasonable employer. He became ill because a member of his staff who had been disciplined for gross misconduct was threatening to harm him and his family.  In June 2005, Liverpool offered him a severance package. He checked with Merseyside that he could still apply for IHER who confirmed he could. IHER benefits were put into payment but were withdrawn shortly afterwards.

32.2
Regulation 27 requires that an assessment is made into the applicant’s capability of carrying out his current duties or anything comparable within his employing authority. Dr Green and Dr Wilson could not have arrived at an opinion that fulfils the requirements of Regulation 27 as they did not have his job description.

32.3
In the email dated 7 November 2005 it states that his job description was not available but the job description of a Welfare Rights Officer is. Therefore, an incorrect job description was actually used to ascertain his capability.  The decision to use incorrect information is at best maladministration or at worst a deliberate attempt to procure a negative outcome for him.

32.4
The difference between the post of Welfare Rights Officer and Welfare Rights Manager is so substantial that it was at best unreasonable to rely upon the lesser job description to asses his ability or incapacity to carry out the duties of the post.

32.5
At present Liverpool employs a Welfare Rights Manager and thus Liverpool’s claim that it could not find the job description is not credible. Further it would have been prudent for Liverpool and/or Merseyside to have contacted him to obtain a copy of the job description.

32.6
Dr Green’s report clearly indicates that a further report regarding the applicant’s psychological/psychiatric condition is warranted before an accurate and complete assessment could be made.

32.7
Dr Green alludes to restrictions placed on him by Liverpool in the penultimate paragraph of his report dated 12 June 2006. Also in a letter dated 7 April 2006 Merseyside asks Dr Green to prepare a report based on the medical evidence available. Restricting Dr Green to making an opinion on the medical evidence available constitutes a fettering of the nominated person’s discretion, which affected the accuracy of the doctor’s opinion.

32.8
At no time did Dr Wilson, the medical officer appointed by Liverpool, examine him or enquire about his physical disabilities which are a heart condition, arthritis, sciatica, difficulty walking, difficulty writing, typing, lifting and carrying, partial deafness, gastrointestinal problems.

32.9
Both Dr Wilson’s and Dr Green’s reports are incomplete as they do not make an assessment of his capability in respect of his physical disabilities either singularly or combined.

32.10
The last paragraph of the email dated 22 March 2004 refers to seeking further advice. This supports the premise that ill health retirement was on offer.

32.11
Dr Johnson’s report of January 2007 should be taken into consideration as should the fact that his arthritic condition and stomach complaint have worsened since the original decision. 

CONCLUSIONS

33. In order to be entitled to a pension under Regulation 27, Mr Craven has to be permanently incapable of discharging efficiently the duties of his employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, his 65th birthday.  The decision as to whether Mr Craven meets these requirements falls to his employer (Liverpool) in the first instance.
34. Before making this decision, Liverpool was required to obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether Mr Craven met the IHER criteria. The particular practitioner had to be independent in the terms described in regulation 97(9A). Dr Wilson and Dr Green are independent of Liverpool and meet the qualifying criteria.  
35. At the time Mr Craven’s application was first considered, Dr Wilson had before him eight occupational health reports dated between 4/7/03 and 7/10/04, six medical reports from Mr Craven’s GPs, two reports from a clinical psychologist and extracts from the LGPS Regulations. It is clear that each of the physicians accepted that Mr Craven suffered from a depressive illness, although there was a difference in opinion as to his prognosis. Mr Craven’s GP’s simply expressed a view that he was no longer able to work but did not offer an opinion as to permanency, or provide details of treatment. The clinical psychologist made no comment on permanency either, in fact her second report records an improvement in Mr Craven’s condition. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. 

36. Dr Wilson was aware of the criteria that Mr Craven needed to meet in order to be entitled to IHER. He agreed that Mr Craven was suffering from mild to moderate anxiety and depression but reached the view that Mr Craven did not qualify for ill health retirement on the basis that further specialist advice and treatment was available. 
37. Dr Green was then asked to provide a further review, and having considered all the medical reports prepared to date and, also examining Mr Craven, concluded that there was no evidence available to suggest that Mr Craven should not be able to return to alternative duties or even to his previous post before he reached the age of 65. Dr Green also alluded to treatment options which had not been exhausted.
38. Merseyside reconsidered its Stage 2 IDRP decision upon Mr Craven providing new medical evidence from Dr Johnson, a Consultant Psychiatrist. Dr Johnson opined that if “Mr Craven were forced to return to employment with the City Council, it is highly likely that his mental state would deteriorate and he is at risk of having a full blown depressive relapse”. 
39. It is not uncommon for there to be differences between the opinions of different doctors. The independent registered medical practitioners, Dr Wilson and Dr Green, both took the view that further treatment options were available and thus it would be premature to say that Mr Craven was permanently incapacitated. 

40. Mr Craven says that restricting Dr Green to making an opinion on the medical evidence available constitutes a fettering of the nominated person’s discretion, which affected the accuracy of the doctor’s opinion. He points me to Merseyside’s letter dated 7 April 2006 in which Dr Green is asked to prepare a report based on the medical evidence available. In this instance, the nominated person has the power to overrule the initial decision made by Liverpool. Dr Green was provided with the same evidence as Dr Wilson and I am not persuaded that his opinion was clouded by that evidence. As a result the nominated person’s decision is neither perverse, fettered nor unjust and is one which any person would reasonably have reached in the circumstances. 
41. Mr Craven contends that Liverpool have not taken into account that Rule 27.1 requires that an assessment is made into the applicant’s capability of carrying out his current duties or anything comparable within his employing authority. He says that when the initial decision was made the doctor did not have his job description and when Merseyside considered his appeal against that decision the job description the doctor had was incorrect. The issue before Liverpool was whether Mr Craven’s condition caused him to be permanently incapable of efficiently discharging his duties. There is no dispute that Dr Wilson did not have a copy of the job description, although he was aware that Mr Craven was employed as a Welfare Benefits Manager and he was also in possession of various management reports and emails relating to Mr Craven’s employment. Nor for that matter is there any dispute that the job description given to Dr Green was not that for a Welfare Benefits Manager.
42. Liverpool were seeking not just advice about Mr Craven’s medical condition but also an opinion as to whether the LGPS' criterion was met. In seeking such advice they needed to provide their advisers with adequate information upon which to offer an opinion. The information provided for Dr Wilson and Dr Green concerning Mr Craven's duties was inadequate.  
43. For this reason alone, I am therefore remitting the matter to Liverpool for a fresh decision to as to whether Mr Craven is permanently incapable of discharging efficiently the duties of his employment, or comparable employment. 
DIRECTIONS 

44. I direct that Liverpool shall, having obtained a copy of Mr Craven’s job description and referred to its medical advisers, reconsider whether Mr Craven is entitled to benefits under Regulation 27 and issue a further decision within 56 days of this determination.
TONY KING

Pensions Ombudsman

23 January 2008
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