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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Professor M Bobrow

	Scheme
	:
	Abbey Wrap Self-Invested Personal Pensions – 46400 & 46473 (the Plans)

	Respondent
	:
	Abbey National Wrap Manager (since re-named James Hay Wrap Managers) (the manager)


MATTERS FOR DETERMINATION
1. Professor Bobrow complains that the manager delayed in acting upon an instruction to deal.  Although the manager has accepted some liability and paid compensation, Professor Bobrow does not consider it sufficient.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. The Plans, which form part of a wrap portfolio, were established in August 2005.  46400 is a standard Self-Invested Personal Pension (SIPP), whereas 46473 is a SIPP designed to accept transfers from pension schemes already paying unsecured pension (also known as income drawdown).  James Hay Pension Trustees Ltd is the Trustee and Abbey Stock Brokers Ltd (ASL) is the execution-only stockbroker.  Abbey for Intermediaries, since renamed James Hay Sales, provides support for advisors who choose to use the wrap platform.
4. Part of the process of appointing ASL as broker involved return of ‘Abbey Sharedealing Application forms’, which enabled Rosemount, Professor Bobrow’s financial advisors, to give share dealing instructions on his behalf.  The second page of the application form detailed who at the financial advisors could give share dealing instructions.  Given that the wrap contained two SIPPs, separate application forms were required for each Plan.
5. On 14 November 2005, the financial advisors wrote to the manager providing one Abbey Sharedealing Application Form.  The financial advisors said:

“Please arrange for the account to be set up and purchase the following investment trusts:

Old Mutual South Africa Trust - £6,835

Genesis Emerging Markets - £6,835

Please forward confirmation that this has been done.”

6. A telephone note provided by the managers, dated 18 November, says that:

“Called as do not know which SIPP ASL are being appointed [for].  Also need to advise that we cannot purchase the investments.  [IFA] not in office, I was asked to call on [21 November 2005].

21/11/05, 1:12pm

Spoke to [IFA] to advise the above.  She will arrange for a fax to be sent.  App is for both SIPPS.”

7. The financial advisors followed this up with a fax saying that:

“Further to our telephone conversation yesterday please be advised that the recent application to open an Abbey Sharedealing account for [Professor Bobrow] is to apply for both [the Plans].

Please forward confirmation that these have been opened without further delay and ring me [to] confirm receipt of this fax.”

8. A further telephone note provided by the manager, dated 22 November, says that:
“Spoke to [the financial advisors] re. fax rec’d explained as per 21/11 that if appointed on both SIPPS need two application forms with two different password.  [IFA] to arrange.” (sic)
9. On 22 November, the financial advisors wrote to the manager providing a “further Abbey Sharedealing Application Form as requested”.  
10. The manager forwarded share dealing application forms for the Plans to ASL on 29 November.  The cash balance on 28 November for 46400 was £18,712.45 and for 46473 it was £8.71.  The second page of the application form for 46400 was missing.  The manager admits that it should have realised at this point that it was providing incomplete details to ASL.  The manager wrote to the financial advisors on 1 December, confirming that application forms had been passed to ASL.
11. On 2 December, ASL contacted the manager requesting the missing second page.  An internal email from the manager to ASL, dated 20 December, says, amongst other things, that:
“… I have searched for the [second page] of the Financial Advisor Authority Form, but I have not found this.  I don’t think we actually received the second [page] of the Financial Advisor Authority Form when we were in the process of setting [up] the account.”

12. On 12 December, the financial advisors say they called the manager following a conversation with ASL.  The financial advisors say they were informed by ASL that the accounts were open.  The manager says that it has no record of the financial advisors calling it about the account or saying that they were encountering difficulties.

13. On 16 December, the financial advisors contacted the manager with a repeat instruction to invest £6,835 in the Old Mutual South Africa Trust and the Genesis Emerging Markets Trust respectively.  A telephone note, dated 16 December, provided by the manager, says that it informed the financial advisors that they needed to contact ASL direct in order to place the trade and that it (the manager) could not action the instruction.
14. A telephone note provided by the manager, dated 21 December, says that:
“Call made req[uesting] to fax through IFA authority to deal form as we have not rec’d [second page] need this as ASL will not be able to set up a/c (sic)
[IFA] was not in supposed to be in later.  Her PA [Mr G] was away from his desk.  Said will ask either of them to call back when they return.” (sic)
15. The financial advisors contacted ASL directly on 21 December.  Professor Bobrow’s accounts were discussed, with a subsequent report on the conversation saying, amongst other things, that:
“When we tell [the IFA] that Prof[essor] Bobrow only has £13.38, he says no the client has [two] SIPPs and the money is on the other one, he then looks for the other account number.  He explains that here are 2 SIPP accounts in account, he gives 46400 as the number with the funds and asks if there’s anything that can be done.  Dealer confirms that only one we can deal on is 46473.  We advise that [the IFA] contacts Abbey Wrap to see if they have sent us the other details and he says he’ll get onto that…” (sic)
16. A further telephone note, again provided by the manager, and dated 22 December, says that:

“Spoke to [Mr G at the financial advisors] who said that they send another appl[ication]. form in November. (sic)
Req[uested] if he could fax [second page] of IFA auth to deal as ASL are req[uiring] it for both plans.  Conf[irmed] he will fax something through in the next couple of hours.” (sic)
17. Following this telephone call, the financial advisors say they contacted their Broker Consultant [Mr M] at Abbey for Intermediaries to try and resolve the matter.
18. On 4 January 2006, the manager called the financial advisors.  A telephone note provided says that:
“Call made to chase IFA auth to deal form as required by ASL.

[IFA] was not in spoke to her assistant [Mr G]  He conf[irmed] that he was busy and did not have the time last time I chase to fax it through. (sic)
Req[uested] if he could fax it through for both plans.  Said he will do so

Diary to chase in a week.”  (sic)
19. On 20 January, the manager wrote to the financial advisors as follows:

“Further to my colleagues (sic) telephone call on the 04 January 2006, we note that we have not received a completed [ASL] Sharedealing IFA Authority to Act form, which gives authority for you as Professor Bobrow’s financial advisors, to give sharedealing instructions on his behalf.  This form is available on the Abbey Wrap website… If you do wish to issue sharedealing instructions on behalf of Professor Bobrow, then please forward the completed form to us for processing.  Please note that until this completed form is received, all contract notes will be sent directly to Professor Bobrow.
Should you receive this letter having already answered my original request, please ignore this final reminder.”

20. The manager says that the financial advisors called it on 24 January, asking for clarification of exactly what was required.

21. On 25 January, the financial advisors faxed the signed IFA authority to deal form to the manager, who passed it on to ASL on 26 January.

22. On 27 January, account JHBO0006P was opened for Plan 46400.  The manager informed the financial advisors on the same day.
23. On 6 February, the following units were purchased for Professor Bobrow:

	Fund
	Quantity 
	Price
	Commission
	Consideration

	Genesis Emerging Markets Fund
	242
	£28
	£0.00
	£6,776.00

	Old Mutual South Africa Trust
	3565
	£1.9075
	£34.00
	£6,800.24


24. Following this, the financial advisors complained to the manager about the length of time it had taken to open the sharedealing account.  The manager replied substantively on 16 March, saying, amongst other things, that:

“You suggested that the delay caused your client to lose out on growth achieved in the markets between the time of application, at the end of November, and the date that the accounts were finally opened.  You have requested £2,500 compensation, and you have also sent us an invoice for £550, for time spent by [you] on trying to resolve the problems.
…

You mentioned in your letter that you had contacted Abbey on 12 December 2005 and had been told that the accounts were open.  Neither [us] nor ASL can locate any record of this call, so I am unable to comment on what you were told at the time.

Turning now to your request for compensation, I have to say that, on the face of it, the facts do not appear to support your claim.  I say this for two main reasons.  First, [we] informed you about the need for the Advisor Authority forms on three occasions, beginning over a month before you provided the necessary information to us.  I accept that there was a delay between ASL informing [us] of the need for the forms on 2 December, and [us] contacting you about this on 21 December, but this delay is relatively short in the context of the overall delay in opening the accounts.  Once you had contacted us following our letter of 20 January, the accounts were opened within three days, which suggests that if you had responded earlier to our requests for the additional forms, the accounts would have been opened much earlier.
Second, the only evidence that I can see on our file that you were attempting to place trades during the period up to 27 January 2006 is a fax from Rosemount dated 16 December 2005, addressed to [us].  [We] telephoned you on the same day to inform you that you would need to contact ASL direct to place the trades.  I do not know whether you did so or not, but neither ASL nor [us] have any record of having been contacted by Rosemount at all between 16 December 2005 and 27 January 2006 on the subject of problems with placing trades because of unopened accounts.  If Rosemount were experiencing problems, I would have expected either ASL or [us] would have been contacted at an early stage and given an opportunity to resolve the problems.  If that had happened, I am sure that the issue could have been resolved much earlier.

Therefore, unless you have specific evidence that you were unable to trade because of the unopened accounts, and that you brought this to the attention of either ASL or [us] some time prior to the telephone call from [you] on 24 January, I can see no grounds for either ASL or [us] to pay compensation to your client, or to pay the income that you have submitted.

…”
25. Following further correspondence, the manager wrote to the financial advisors on 9 May 2006, saying, amongst other things, that:
“… I have now received details from [ASL] about telephone calls from Rosemount on 21 December.

I have enclosed the report that [ASL] have provided to me.  You will see that it confirms that there was a call on 21 December, and that Professor Bobrow’s account was discussed during that call.  However, ASL’s recording confirms that no trades were actually placed, and that Rosemount were informed that there was a problem with the account and that they should contact [us] to sort it out.

That did not happen.  In fact, [we] contacted [you] on 22 December to request the additional information that was required, and were told that this would be sent through.  We chased that information again on 4 January and were told again that it would be sent through, but we received nothing.
It seems to me, therefore, that the situation as at 22 December was that [you] knew that there was a problem with the ASL account; that no trades had actually been placed as a result of that problem; and that [we] had specifically informed [you] of the information that was required to resolve the problem.  However, we have no record that [you] took any further steps to provide the information required or to seek to place the trades, until after our letter of 20 January 2006.  I have to say, therefore, that this additional information does not change my view of the case.”

26. The financial advisors replied on 17 May saying that:

“I am grateful to you for confirming that we attempted to deal on the 22 December, 2006.  We did contact [Mr M, the Broker Consultant] at Abbey to sort out the problem on the same day.  We also contacted [Mr M] when we received the reminder.  We did expect [Mr M] to resolve the situation as we understood that we had sent in all that we needed too.”
27. Further correspondence then ensued, with the manager writing to the financial advisors on 8 June, saying that:

“We accept that there was an initial delay on our part, between the end of November; when you had provided us with the applications and an indication of the investments required; and 21 December when we initially alerted [you] to the missing pages that ASL required.  We are therefore prepared to accept that, without this delay, the trades could have been completed three weeks earlier.  They were actually placed on 6 February 2006.  Deducting three weeks from this gives a potential investment date of 16 January.  I have attached calculations showing the loss in units as a result of that delay, the current value of which amounts to £693.36.
However, we remain of the opinion that [we] were not responsible for the delay between 21 December and 6 February.  We have clear evidence that we told [you], on both 22 December and 4 January, about the information that was required in order to open the ASL accounts, and that we were told on both occasions that this information would be provided to us.
You have suggested that, during this period, you raised the issue with [Mr M], who promised to look into it.  We can find no records relating to the contacts that you had with [Mr M], and there is no evidence that he contacted [us]… during this period.   Irrespective of that, however, the fact remains that [you] were contacted directly by [us] and told what was required, and that [you] appear to have taken no steps to provide that information until after receipt of our letter of 20 January, which repeated the request.  If [you] had responded to [our] requests for information, I remain convinced that the delay could have been resolved much earlier.”
28. The calculations attached said that:

“Old Mutual S Africa:

06-Feb-06
Price
Amount
Units bought



1.908
£6,835

3565
16-Jan-06
1.82
6835

3755
Difference in units= 190

Price at 7 June 06= 1.710

Current value at 7 June 06= £324.90
Genesis Emerging Markets USD:

06-Feb-06
Price
Amount
Units bought



28
£6835

244
16-Jan-06
26.38
6835

259

Difference in units= 15

Price at 7 Jun 06= 24.564

Current value at 7 June 06= £368.46

(nb price in dollars on 16 Jan= 46.62.  Applied exchange rate of 1.76695).”
29. The financial advisors replied on 20 July, saying that:

“I feel that there are some issues that your letter does not cover and I would ask you to address these points.
I sent you evidence that the problem was identified in early November.  Instructions to deal were sent on 14 November [2006].
The correspondence between [Mrs B at the managers] and us clearly show that the problem was identified and dealt with late November.  Most correspondence is not acknowledged by Product Providers so [Mrs A at the financial advisors] phones to check receipt of the urgent documents.  She phoned for this case.
Once we recognised that the problem still existed we did contact [Mr M].  [Mr M] is, or was, our [Broker] Consultant.  It is reasonable for us to contact him to ask him to sort things out.  You say you can find no evidence but have not stated what [Mr M] said when you spoke to him.  Please let me know what he said.

You state that we were contacted in December and January and did not action.  I refute this and would point out the following:-

We dealt with the problem in November. (see above) it was reasonable for us to assume that you would do what you had been asked to do.  We had clarified things, asked for a deal to be made, sent a fax and made a call.  How much more should we have to do?

Once we recognised that the deal still hadn’t been placed in December we attempt to deal again.  When told that we didn’t have authority set up (i.e. you hadn’t dealt with the November issue) we returned to [Mr M] to ask him to resolve the admin. issue.  This is perfectly normal behaviour for the majority of IFAs.  Time is money and to spend time on every issue that has not been completed by product providers would mean precious little time left to advise any clients.  We expect the sales person who comes around to sing the virtues of their product to sort out issues when they have not been resolved.  Remember, we thought you had resolved this in November when clearly you had not.  [Mr M] told [Mrs M at the financial advisors] that she could leave it with him and he would sort out the administrative mix up.  It is not unreasonable to believe that he would do this.
From our viewpoint this was the second time this was raised and we had dealt with it both times.

Of course the January call from you caused concern to [Mrs M].  Despite the second attempt the problem has not been sorted.  As [Mr M] had said that he would sort things out she returned to him to get things moving.  He was our consultant and contact point for problems.

I am disappointed that you seem to have ignored this earlier correspondence from November and that you seem to have discounted the calls that we made to [Mr M].  Both of the people involved were drawing a salary from your organisation in one way or another and it is perfectly reasonable for us to assume that they would do exactly what they said that they would do.”

30. The manager replied on 14 August saying that it felt the issues raised in the 20 July letter had been dealt with.  On 15 August, £693.36 was paid into the Trustee Cash account.

31. Professor Bobrow subsequently complained to my office.

SUBMISSIONS

32. The financial advisors submit that:
32.1. The complaint centres on the fact that they asked the managers to deal and buy a holding and it did not get placed until some time later.  They spoke to various people connected to the manager, but this is being disputed;

32.2. They are looking for the manager to honour the original deal in November 2005.  It has gone some way to doing this, but they want it to honour the original instruction given on 14 November;

32.3. The manager explained that two ‘authority to deal’ forms would be required as the Wrap portfolio contained two separate SIPPs.  The ‘authority to deal’ forms did not mention this.  The paperwork was sent through on 22 November;
32.4. Following receipt of the manager’s letter of 1 December, they did attempt to deal; 
32.5. Both Genesis and Old Mutual have not been able to produce prices for the two funds for 16 December 2005.  Prices have not been kept.  However, they consider the loss is somewhere between the £693.36 already paid and £2,500;
32.6. It is not unusual for documents to go missing at product providers or to have to provide the same document more than once;  
32.7. When they met with a problem, rightly or wrongly, they contacted the Broker Consultant, [Mr M].  He advised that the issue would be sorted out and has not denied that such contact took place.  When they were chased for information, they simply went back to their consultant to advise that they were still having problems and asked him to address.  IFAs use their consultants as trouble shooters and this case is no different.  [Mrs M] felt that as they had already supplied the information and it was clear what they wanted to do then they should not have to repeat work already undertaken; and

32.8. As [Mr M] was employed by Abbey they do not see how Abbey can ignore the fact that he was involved and gave them his assurances as an Abbey employee that he would resolve the matter.
33. The manager submits that:

33.1. Following Professor Bobrow’s complaint, it accepted responsibility for the delay between 2 December and 21 December 2005.  However, it did not accept responsibility for any delay after it contacted the financial advisors, some three times between 21 December and 24 January about additional information.  It was difficult to see how the complaint could be upheld given the financial advisors’ repeated failures to provide the requested information; 
33.2. Although the telephone note of 4 January 2006 says that the manager will diarise to chase in a week, it appears that, due to an oversight, this did not happen;
33.3. With regard to Mr M’s comments (see below) it does not believe there is anything more that can be added to the information already provided; and

33.4. It will continue to defend any claim beyond the £693.36 already paid.
34. Although not party to the complaint, Mr M, the Broker Consultant, submits that:

“… I do remember this case and that there were problems associated with the sharedealing side, I remember talking to the wrap team direct to try and get the issue resolved on behalf of [the financial advisors].  I would then have passed this on to the area office to follow through, however I cannot remember who would have being dealing with it at the area office as we had quite a changeover of staff at the time with redundancy’s and people leaving of your own volition. [sic]
I am not able to remember the name of any person I would have spoken to at the wrap team either in connection with this case but am sure it would have been a member of the general enquiries team certainly in the first instance.”

CONCLUSIONS

35. Professor Bobrow’s complaint revolves around his perception that the manager delayed in acting upon his instruction (via the financial advisors) to deal.  Although the manager has accepted some responsibility for the delay, Professor Bobrow considers the £693.36 already paid is insufficient in the circumstances, although he has not been able to define what his actual loss might be beyond saying that it is somewhere between £693.36 and £2,500.
36. The delay experienced turns on the fact that a section of the share dealing application form for Plan 46400 was not initially provided to ASL in the late part of 2005.  This, it appears, was because the financial advisors either did not provide it to the manager, or that the form was lost upon receipt.  I note that there is clearly a conflict between the financial advisors’ submission that the paperwork was provided on 22 November 2005, and the manager’s internal email of 20 December, which indicates that the manager considered it had not been provided with the required form in the first place.  Without the required section of the form, no deals could be placed using funds in Plan 46400, with Plan 46473 holding only a nominal amount of money.  
37. To my mind, the manager should have realised the necessary paperwork was missing before ASL contacted it on 2 December.  However, the manager made clear in its telephone call of 21 December what its requirements were.  There can be no argument that it then proceeded to chase the financial advisors on a regular basis, until the end of January 2006, when the missing paperwork was provided.  The compensation already paid of £693.36 takes into account the delay between ASL telling the manager of the missing paperwork, and the manager’s telephone call of 21 December.  Although I conclude that the manager’s failure to contact the financial advisors sooner amounts to maladministration, I consider any financial injustice arising from this has subsequently been rectified.
38. Whilst I note the financial advisors’ argument that they approached the Broker Consultant to try and address the problem, and indeed that Mr M does recall problems over sharedealing, I conclude that the manager should not be directed to pay compensation beyond that already paid for perceived delays.  I say this because it is clear that, despite the financial advisors being told what the manager’s requirement was, there appears to have been a clear lack of urgency on their part to try and resolve the matter.  This is demonstrated by the telephone notes of 22 December 2005 and 4 January 2006.  If Mr G at the financial advisors had simply provided the necessary paperwork as he clearly said he would, it is reasonable to assume that the account would have been opened much sooner, and the deal carried out accordingly. I am unable therefore to lay further blame at the manager’s door. 
39. Furthermore, I cannot help but feel that, had the financial advisors simply printed off a further application form from the manager’s website, or gone directly back to the manager, rather than Mr M, then the whole matter could well have been resolved much sooner than it actually was.
40. I do not uphold Professor Bobrow’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

7 March 2008
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