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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Poulton

	Scheme
	:
	The Winterthur Life Self Invested Personal Pension Plan 

	Respondent 
	:
	Winterthur Pension Trustees UK Limited (Winterthur)


MATTERS FOR DETERMINATION 

1. Mr Poulton complains that Winterthur delayed effecting a transfer of funds from his  Winterthur Life Self Invested Personal Pension Plan to another pension provider. He claims to have suffered a loss as a result, because he was unable to follow his planned investment strategy. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Poulton’s retirement benefits were invested in a Winterthur Life Self Invested Personal Pension Plan (SIPP). The assets of the SIPP were held under two separate plans, P00755D and P00763D. The assets were comprised of a Royal Bank of Scotland (RBS) cash account, equities, open ended investment companies (OEICs), unit trusts and a Winterthur Trustee Investment Plan.     

4. On 5 January 2004, James Hay Administration Company Limited (James Hay) wrote to Winterthur saying that Mr Poulton wished to transfer the assets of the SIPP to the James Hay Personal Pension Plan on a part cash and part ‘in specie’ basis. 
5. On 13 January 2004, Winterthur issued documentation to James Hay for completion. The documentation was completed and returned by 19 January 2004.
6. The in specie transfer required the re-registration of the stock held within the pension plan. Before the stock could be re-registered an internal valuation was required. Winterthur requested the internal valuation on 14 January 2004. The valuation was completed on 19 May 2004 and Winterthur started the re-registration process. 
7. The internal valuation dated 11 May 2004 shows the assets of Plan P00755D amounted to :

	Investment 
	Amount 
	Type of transfer

	RBS Cash Account 

	£91.45
	Cash

	Equities
	£973.38
	In Specie

	OEICS
	£18,690.74
	In Specie

	OEICS - Europe
	£7,639.16
	In Specie

	Unit Trust Global
	£2,097.03
	In Specie

	Unit Trust
	£5,228.18
	In Specie

	Winterthur TIP
	£25,682.21
	Cash

	Total 
	£60,402.15
	


8. The internal valuation dated 24 May 2004 show the assets of Plan P00763D amounted to: 

	Investment 
	Amount 
	Type of transfer

	RBS Cash Account  

	£32,506.96
	Cash

	OEICS
	£23,305.13
	In Specie

	Total 
	£55,812.09
	


9. On 9 June 2004 the re-registration process was stopped when Winterthur discovered that there was £1,400 of unpaid fees outstanding on Plan P00755D. Winterthur asked Mr Poulton’s independent financial adviser (IFA) for disinvestment instructions to cover the outstanding fees. 
10. On 20 August 2004, the IFA requested a valuation of the assets held within the SIPP in order that Mr Poulton could decide where to disinvest from in order to pay the outstanding fees. Winterthur provided copies of the May 2004 valuations on 17 September 2004 and advised that up to date valuations would be provided in due course. 

11. On 3 November 2004, the IFA wrote to Winterthur giving instruction to disinvest all the units held in the Winterthur Trustee Investment Plan. Winterthur passed the instruction to the Dealing Team on 23 November 2004. The deal was executed on 29 November 2004 and the funds, which amounted to £28,075.34, were paid into the RBS cash account on 30 November 2004. The outstanding fees were settled from the RBS cash account on 8 December 2004.  
12. On 13 December 2004, Mr Poulton’s IFA wrote to him saying that he had received confirmation from Winterthur that the outstanding charges had been settled and therefore everything was in place to enable Winterthur to make the transfer to James Hay. The letter sets out a proposed investment plan which he said should be adopted as soon as the cash transfer had been completed. The recommendation can be summarised as follows:
· Artemis Income Fund - £7,000

· Invesco Perpetual Income Fund - £7,000

· Invesco Perpetual High Income Fund - £6,000

· Investec Managed Growth Fund - £5,000
· New Star Global Strategic Capital Unit Trust - £5,000

· Invesco Perpetual Latin American Fund - £5,000
· Artemis UK Smaller companies - £7,000
· New Star Pacific Growth - £5,000

· Artemis UK Special situations - £5,000

· Cash £3,000

13. Winterthur recommenced the re-registration to process the stock transfer on 21 December 2004. 
14. The re-registration details were received from James Hay on 1 March 2005 and the in specie transfer was completed on 24 November 2005.  
15. On 16 June 2005, Winterthur had instructed its commissions team to calculate any outstanding commission that was due. The commission calculation was completed on 9 January 2006. 

16. The cash transfer of £53,662.25 was made on 26 January 2006. After the transfer the money remained in the James Hay Cash Fund until 27 June 2006 when it was re-invested in other funds. 
17. Mr Poulton has provided evidence that shows the monies are currently invested as follows: 
· UK Government Bonds - £6,862

· Corporate Bonds - £4,902

· Foreign Government Bonds  - £1,841

· UK Unit Trusts /OEICS  - £35,231

· Overseas Equities - £9,843

· Property Funds  - £2,914
· Cash - £3,903 
18. Mr Poulton has provided a copy letter, dated 13 June 2000, from his IFA which provided advice when the SIPP was set up. The letter confirms that the funds were to be invested in OEICS, the Winterthur Protector Fund and Unit Trusts.    
19. Winterthur’s ‘in specie’ log shows, amongst other things, the following entries:

· Sent e mail fees now paid, transfer can go ahead…

· 24/12/2004 …sent new valuation off to James Hay

· 11/1/2005 …holding fire due to James Hay needing income drawdown percentage split
· 8/2/2005 …now able to start transfer
· 1/3/2005…received re-reg details [from James Hay]
SUBMISSIONS

20. Mr Poulton submits:
20.1. that if the transfer had gone ahead in December 2004 he would have invested the cash sum of £55,362.25 in accordance with his IFA’s letter dated 13 December 2004. As a consequence he says he has lost investment growth for the period 1 December 2004 to 1 February 2006 amounting to £22,948.32. 
20.2. He did not transfer out of the Cash Fund immediately as his IFA advised him, verbally, that the markets were at an inflated level which could not be maintained and therefore he should wait until the market had dropped. 
20.3. He has since invested a higher proportion of his assets in cash due to volatility risks and his nearing retirement plans.  
21. Winterthur submits: 

21.1. it was not responsible for the delay before December 2004 but accepts responsibility for the delay after that date; however it has been unable to calculate a loss assessment as they have not been advised of the funds Mr Poulton actually invested in. 
21.2. calculating the financial loss suffered should not be based on hindsight and therefore should be calculated based on the funds Mr Poulton did invest in and not those he might have invested in had the transfer occurred earlier.    
21.3. account should also be taken that it was over five months before the monies were invested whereas cash funds would normally be invested within a month of receipt. 

CONCLUSIONS

22. There is no suggestion that Winterthur was responsible for the delay in the transfer process before December 2004. Winterthur accept responsibility for the delays that occurred from December 2004 to the time of the cash transfer in January 2006. The dispute solely concerns the quantification of any financial loss. 
23. The first question to consider is whether, in December 2004, Mr Poulton would, as he suggests, have taken the investment advice given to him by his IFA in his letter of 13 December 2004, had the transfer proceeded at that time. The indication, from Mr Poulton’s behaviour at other times (for example his response to advice given in June 2000) is that he did follow recommendations. It is my conclusion that it is more likely than not that Mr Poulton would have invested as suggested by his IFA in the letter of 13 December 2004. 

24. What Mr Poulton did after the cash was eventually transferred is only relevant to the extent that it is evidence that he might have either behaved other than as recommended in 2004, or made some adjustment to the portfolio between accepting the 2004 recommendation and the date of transfer.
25. It is possible that Mr Poulton would have disinvested during the period of delay.  He says he would not have done so until February 2006. He says that by February 2006 he had become uneasy about investing in the more volatile funds and that he chose to invest in cash until June 2006. He says this was in accordance with his IFA’s advice but has been unable to provide any evidence as he says the advice was not given in writing. 
26. I cannot say that if the cash transfer had been invested according to the IFA’s 2004 recommendations it would on the balance of probabilities have been disinvested before the date on which it was eventually transferred.  
27. My finding in this dispute is that the loss should therefore be based on it having been invested throughout the period as originally recommended.
28. Mr Poulton’s IFA made his recommendation on 13 December 2004 however it would not have been possible for the transfer to proceed at that time as the in specie transfer required the re-registration of the stock held within the pension plan. Winterthur’s ‘in specie’ log does not highlight any undue delay on the part of Winterthur between 24 December 2004 and 1 March 2005 when the re-registration details were received from James Hay. I take the view that the transfer could have proceeded by the following week, so by 7 March 2005.     
DIRECTIONS
29. I direct that:

29.1. Within 28 days of this Determination Winterthur shall calculate any loss of investment growth suffered by Mr Poulton.

29.2. The loss should be calculated as the value at 26 January 2006 of the amount of cash that would have been transferred on 7 March 2005  assuming it was invested as set out in the letter of 13 December 2004, less £53,662.20.
29.3. Within 14 days of the calculation being completed Winterthur shall pay to Mr Poulton’s James Hay Personal Pension Plan the amount calculated plus interest at the reference bank rate from 26 January 2006 to the date of payment.  
TONY KING

Pensions Ombudsman

26 February 2008
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