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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R A Peden

	Scheme
	:
	Henderson Group Pension Scheme (the Henderson Scheme) 

	Respondent
	:
	Towry Law Services Limited (Towry Law) 


MATTERS FOR DETERMINATION 

1. Mr Peden has complained that the amount of employer contributions paid into his money purchase fund was retrospectively reduced, contrary to the rules of the Henderson Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE HENDERSON SCHEME AND OTHER RELEVANT PROVISIONS
3. Mr Peden has been a member of three pension arrangements that are relevant to this complaint: the Towry Law Group Personal Pension Plan (the Towry Law Scheme), the AMP UK Staff Pension Scheme (the AMP Scheme) and the Henderson Scheme.

4. An Explanatory Leaflet relating to the Towry Law Scheme states:

‘Your employer will contribute 5% of your basic salary, on the understanding that you will pay a minimum of 5%’
5. The AMP Scheme booklets (the Booklet) says: 
‘Company contributions to the scheme are calculated by the scheme actuary and agreed with the trustees and AMP (UK) plc (subject to a statutory minimum).  The rate of contributions takes into account the current financial position of the scheme.  It is intended to be enough to fund both benefits that have been promised, such as the death benefit described on page 20, and the money purchase credits paid into each member’s account.

In some situations AMP (UK) plc may not need to make contributions for a while, if there are sufficient resources in the scheme to fund both benefits and money purchase credits.’ 

6. The terms credits and pensionable salary are defined within the Booklet as follows:

‘credit(s)
The amount credited to your pension account, based on a percentage of your pensionable salary’
‘pensionable salary
your basic salary plus overtime plus Short Term Incentive and commission (sales force employees only).  This is limited by the earnings cap’
7. The booklet also states:

‘The full rules governing the scheme are set out in the Trust Deed and Rules which will always override this booklet’
8. The rules of the Henderson Scheme give the following definitions:
“Commission” means, in respect of a Money Purchase Member, commission paid in any four weekly or monthly pay period (as appropriate) designated by his or her Employer as pensionable

“Contributions Salary” means, in respect of a Money Purchase member his or her FPP plus Variable Pay in any four weekly or monthly pay period (as appropriate)

“Variable Pay” means, in respect of a Money Purchase Member, any pensionable renumeration from time to time in any four weekly or monthly pay period (as appropriate) as specified by his or her Employer as pensionable, other than FPP, including renumeration received from time to time under a short term bonus plan, overtime and any Commission.

“FPP” means, in respect of a Money Purchase Member, the amount or portion from time to time in any four weekly or monthly pay period of his or her basic, fixed or guaranteed earning (or, where appropriate, his or her anticipated basic, fixed or guaranteed earnings) designated by his or her Employer as pensionable.

9. Mr Peden’s Terms and Conditions of Employment, dated 1 February 2005, states:

‘The company participates in the designated Company Pension Scheme…We reserve the right to amend or replace the pension scheme at any time subject to first giving you notice in writing.’
MATERIAL FACTS

10. Mr Peden was employed as a Corporate Consultant with Towry Law from 1998 and became a member of the money purchase section of the Towry Law Scheme.  This arrangement offered members an employer contribution rate of 5% of basic salary if the employee matched this 5% contribution.  
11. The employer’s monthly contribution for Mr Peden in November 1999 was £104.17; being 5% of his basic salary was £25,000.  In July 2000 the employer contribution was increased to £125.00, 5% of his revised basic salary at this time of £30,000. 

12. In 2001 Towry Law became a part of the AMP group and Mr Peden was invited to join the AMP Scheme which was a money purchase occupational pension scheme.  In a letter dated 14 November 2001 Towry Law’s Director of Human Resources wrote to Mr Peden confirming that Towry Law employees were to be offered membership of the AMP Scheme.  A copy of the Booklet was enclosed with a summary of the features of the AMP Scheme.  The letter included the following details of the significant changes for Mr Peden:

‘You will benefit from a contribution of 10% credit from the company (11% for those aged over 45).  The terms “credit” is as defined in the enclosed folder.  You will not have to match the company contributions or make any personal contributions ...The Scheme’s overall benefits are significantly better than those currently enjoyed by you as members of the Towry Law Group Personal Pension.  Bearing this in mind we will assume that you will want to become a member of the Scheme and I am therefore pleased to confirm that your membership will commence on 1 December 2001….Please note that the benefit that you have accrued to the date of transfer in the Group Personal Pension will not be transferred over and your new provider will continue to send you regular statements.’  
13. Mr Peden joined the AMP Scheme on 1 December 2001.  Mr Peden’s AMP Scheme pension funds received the pension credits for him based on a higher percentage of salary than contributions to the Towry Law GPP.  They were also based on a greater part of Mr Peden’s total salary.  
14. Towry Law did not make any actual pension contributions during 2002 and 2003, as a pension holiday had been declared by the AMP Group, and credits were funded from AMP Scheme’s existing assets.

15. Towry Law made its first contributions to the AMP Scheme in 2004.

16. In 2005 the AMP Group in the UK was broken up and in April 2005 AMP Scheme members were transferred into the Henderson Scheme, their benefits remaining unchanged.  A letter, dated 8 April 2005, informing Mr Peden of this change said:

‘I am writing to inform you that the transfer of your benefits to the Henderson Group Pension Scheme took place on 31 March 2005 and from the 1 April 2005 you became a member of the Henderson Group Pension Scheme.  Your past and future pension benefits are unchanged in the new Scheme…’

17. Employer credits on commission payments continued until 31 August 2005.  On 1 January 2006 a further employer pension credit was due to be made on salary earned from 1 September 2005 onwards.  This payment, however, was calculated on basic salary only.  Mr Peden’s pay slip for January 2006 gave his salary for that month as £4,166.67, staff commission as £74,098.76 and other bonus as £7,500.

18. In April 2006 Mr Peden (and others) received a letter from the Managing Director of Towry Law about the overpayment of employer pension contributions that had occurred.  The letter said:

‘…Prior to the acquisition of Towry Law by AMP all company pension contributions were based upon basic salary only (i.e. your commission payments were excluded from the company contributions calculation).  Following the acquisition the intention was that this process continued as Towry Law sales force remuneration included competitive salaries underpinned by a Renewal Buy Out option.  Unfortunately, due to an administrative error, employer credits in the Henderson Scheme were calculated on consultants’ basic pay plus commission in a similar way to the Pearl sales force.  The Pearl sales force was substantially remunerated by commission only.

This error came to light following the cessation of the Towry Law “pension contribution holiday” and through the year end financial routines.  Following a robust investigation by Towry Law Finance and HR it was confirmed that, as Towry Law management’s intention was to provide employer credits for consultants in the defined contributions section based on basic salary, an error had occurred with the result that many consultants benefited from additional pension credits calculated on total remuneration (including bonuses). 

Following lengthy consideration by Towry Law management in 2005 we took the decision to allow consultants to retain these extra credits as a “gesture of goodwill” (i.e. they would not be clawed back).  However we also took the decision to cease basing credits on commission payments from 2005 and to communicate this through Towry Law Total Reward Statement that was planned to be sent out in early 2006.  Unfortunately due to the sale to JS&P Holdings these statements were postponed.  Please note that the changes are effective from 1st September 2005...’  

19. Mr Peden was unhappy with this information and argued that he and others in his position had understood from the Booklet enclosed with the letter from the HR Director of 14 November 2001 that credits made into the AMP Scheme on his behalf would be based on full earnings and that commission was part of pensionable pay for sales staff.  He also challenged Towry Law’s right to make the changes retrospectively.  

20. The Minutes of the Towry Law Consultative Committee, held on 10 March 2006, indicate that Towry Law would cease to be a participating employer in the Henderson Scheme, if the sale of Towry Law to JS&P went ahead on 4 April 2006 and that consequently all Towry Law employees would be treated as leavers of the Henderson Scheme from 4 April 2006.  Members of the defined contribution/money purchase section of the Henderson Scheme who had completed two years’ service by 4 April 2006 would receive a statement from the trustees of the Henderson Scheme providing details of their leaving service benefits.  The pension proposal post-sale of Towry Law was that a new Group Personal Pension Plan would be set up.

21. On 10 October 2007, in response to enquiries by my office, Towry Law stated:

‘3.
When AMP introduced a money purchase section the intention was to have commission pensionable (confirmed by Leslie Williams, Head of Pensions, Henderson Group) for the AMP salesforce as they were remunerated solely by means of variable commission payments. The Towry Law salesforce, however, was remunerated differently than the AMP salesforce, as they (i.e. the Towry Law salesforce) received a fixed base salary…’
SUBMISSIONS

22. Towry Law says: 

22.1. Employer pension contributions for Towry Law consultants were always meant to be on a basic pay basis only.  Following the acquisition by AMP Towry Law fully intended to continue with this basis in accordance with Towry Law’s contractual obligations and the Trust Deed and Rules which state that pensionable pay for Towry Law employees is basic salary only.  This was different for sales staff employed elsewhere within the AMP group, whose income was substantially commission based.
22.2. Towry Law was an independent financial adviser and unlike other firms within the AMP Group (Pearl for example) it did not provide financial products if its own.  Mr Peden was employed as a corporate consultant/independent financial adviser, not as a ‘sales force employee’, an expression referring to those employed to sell the financial products of their principal employer.  The Booklet did not confer any rights upon Mr Peden or any other scheme member.  It did not indicate to him that he was entitled to receive contributions on commission payments earned, as the Booklet stated that pensionable salary included commission in the case of ‘sales force employees’ only.  Towry Law did not employ a sales force, and Mr Peden was not employed as such.
22.3. Following the acquisition by AMP in 2001 it did not make any company contributions into the AMP Scheme until 2004, as a pension holiday was declared.  In 2005 there was a break-up in the AMP Group and one of the subsidiary companies, Henderson, became the group holding company for the other subsidiaries, including Towry Law.  This resulted in the transfer out of all AMP Scheme members to the Scheme.  At this point it became aware that, due to an administrative error, employer contributions for Towry Law employees had been calculated on a basic pay plus commission basis, in a similar way to sales staff employed elsewhere within the AMP Group.

22.4. The rules of the Scheme confirm that commission is only relevant for any employee if it was ‘designated by his or her Employer as pensionable.’  Towry Law did not designate commission earned by Mr Peden as pensionable and Mr Peden does not allege to the contrary.  Indeed, Mr Peden’s contract of employment and the relevant trust Deed and Rules confirm that pension contributions are paid on basic salary only; the payment of pension contributions on commission was simply the result of an error by those responsible for administering the AMP Scheme, not any ‘designation’ by any representative of Towry Law.

22.5. Mr Peden has benefited from the erroneous overpayment of pension contributions over a number of years.  He has therefore suffered no injustice and no loss – it would be unfair to those employees of Towry Law who do not receive commission for Mr Peden to continue to receive pension credits on commission payment after the administrative error came to light, which he was never intended or entitled to receive.  Mr Peden is aware of these facts and his claim is therefore clearly vexatious.  This is because:
· his employment contract did not state or indicate that he would receive pension credits on commission payments;
· prior to joining the AMP Scheme, Mr Peden’s pension contributions had been paid on his basic salary only;
· Towry Law’s letter of 14 November 2001 did not state that he would receive pension contributions on commission payments;
· the Booklet confirmed that Mr Peden would not receive pension credits as ‘sales force employees only’ received such credits;
· the rules of the Scheme did not provide for Mr Peden to receive pension credits on commission payments; and
· Mr Peden has suffered no loss and sustained no injustice; he has in fact benefited significantly from the errors made by the AMP Scheme administrators.

22.6. Towry Law has not tried to claw-back the overpaid pension credits, although it would have been within its rights to do this.  This decision was made in view of the impact such a move would have had on staff morale.  Mr Peden’s employment contract does contemplate that overpayments might be made and that these would be recoverable by Towry Law.  The contract states:

‘Either during or on the termination of your employment the Company is entitled to deduct from your salary or other payment due to you sums owed to the Company.’

22.7. Prior to the overpayment, the employer contribution was 5% of basic salary, as evidenced by Mr Peden’s membership of the Towry Law Scheme.

22.8. When Towry Law elected to pay an employer contribution based on basic salary from September 2005 it was not making an alteration to the scheme rules or to Mr Peden’s terms and conditions of employment – it was correcting a mistake.  The Scheme defines “pensionable salary” as at the discretion of the employing company, in this case, Towry Law.  Mr Peden’s employment contract stated that Towry Law would provide written notice in advance concerning a decision to ‘amend or replace’ the pension scheme, which did not occur here.  The expression ‘amend or replace’ did not refer to a decision to adjust a contribution to the Pension Scheme, particularly where the adjustment amounted to the correction of an error in the contribution paid.  
22.9. The error came to light early in 2005 and the way forward was agreed in March 2005.  It was intended to inform employees of the correction to the pensionable salary definition in advance but, for various reasons, including the involvement of senior management in preparing for the sale of the company, this was overlooked.  After the sale was announced in December 2005 there followed a period of uncertainty while the FSA agreed to the change of control.

22.10. Mr Peden has denied Towry Law’s assertion that the intention following the acquisition was for Towry Law staff to receive pension credits on basic salary only.  However, he has not reconciled this with the fact that a large number of Scheme members did not receive any commission payments and were therefore not eligible to receive the pension credits he claims Towry Law had intended to pay him.  Also, no one else in his position has made a complaint to Towry Law, which suggests that he alone is of the view that Towry Law intended for pension credits to be made on the commission payments of Scheme members.  
22.11. It is not appropriate for Mr Peden to receive a remedy; an error was made by Towry Law from which Mr Peden has benefited significantly.  The suggestion that he should receive a further windfall makes no sense.
22.12. Section 146 (1) of the Pensions Schemes Act 1993 states that a complaint of maladministration must involve ‘an authorised complainant who alleges that he has sustained injustice in consequence of maladministration [emphasis added]’ and Hillsdown Holdings Plc v Pensions Ombudsman confirms that the Pensions Ombudsman only has the power to provide a remedy which a court would be able to provide.  Maladministration has been highlighted but injustice has been noted but injustice has not.  As Mr Peden has plainly suffered no loss a court would be unable to award Mr Peden redress and the same applies of the Pensions Ombudsman.  

23. Mr Peden says:

23.1. He strongly disputes the statement that, following the acquisition, it had been the intention that only basic salary would continue to be pensionable for the Towry Law sales force and the assertion that credit based on total pay occurred as a result of an administration error.  

23.2. If it is the case that the definition of pensionable salary is at Towry Law’s discretion his contract of employment states “we reserve the right to amend or replace the pension scheme at any time subject to first giving you notice of our intention in writing.”  Employees were in fact notified of the change retrospectively.

23.3. In his January 2006 payslip there is a reference to ‘Staff Commission’ of £74,098.76 and he claims that an employer contribution of 11% should be paid on this sum.  He confirms that he was specifically told when the additional special bonus of £7,500 was agreed that this particular bonus would not be pensionable.
23.4. At no time was anything issued by Towry Law, either verbally or in writing, which drew a distinction between Towry Law and other group sales staff.  It has not sought to recover the overpayments that have been credited because it would involve many complaints being brought and applications made to the Pensions Ombudsman by all the affected consultants.

23.5. The only Pension Scheme that is relevant in this case is the AMP Pension Scheme.  He was a member of other Schemes whilst employed by Towry Law but they can have no bearing on this case.
23.6. He was a sales forces employee.  Towry Law consultants were employed to sell financial products from external providers and were targeted against this.  Group Managing Directors John Simmonds refers to ‘Towry Law salesforce’ in correspondence.
23.7. He agrees that the Trust Deed and Rules over-ride the Scheme Booklet.  The Booklet however makes no distinction between Towry Law and other AMP Sales Staff.  Literature provided to Towry Law Sales Staff makes no mention any specific rule that applied only to them  Towry Law has referred to ‘intentions’ several times in their correspondence but if there is no documentary evidence available of their supposed intentions it means that a material change to the contract as and when this was made fact and implemented.  Additionally, the contract of employment makes no reference to the basis of pension contributions at all, and refers to another pension scheme in any event, so is irrelevant.
23.8. The Scheme contribution rate is a fundamental element of the Scheme entitlement, as without the contributions, there would be no entitlement.  He have suffered a loss of contribution and sustained an injustice as he fully expected this payment based on my significant contribution to the company.
23.9. He knows of others who have written about this issue to Towry Law and TPAS.  The TPAS adviser he dealt with supported his case.  
CONCLUSIONS
24. In 2001 Mr Peden was told that the benefits provided by the AMP Scheme were more generous than under his previous pension scheme.  He was also sent the Booklet which stated clearly that “pensionable salary” included commission for ‘sales force employees’.  Towry Law has said it did not have a sales force as it did not have any products of its own, so the definition could not have applied to Mr Peden.  But many people would refer to independent financial advisers as salesmen, regardless of the fact that they were selling another firm’s products.  As an example, in Towry Law’s own response to this office dated 10 October 2007 there are two references to ‘the Towry Law salesforce’.  Also, Towry Law’s Managing Director, John Simmonds, refers to ‘Towry Law salesforce’ in his letter to Mr Peden of April 2006.  While Towry Law may not have technically had a sales force, it seems clear that consultants such as Mr Peden were referred to as such within Towry Law itself and it does not seem unreasonable to me that Mr Peden should have associated himself with such a job description.  
25. After joining the AMP Scheme Mr Peden received the benefit of pension credits of 10%, rising to 11% from 2003 (when he reached the age of 45) on his basic salary and on commission received.  Credits continued on this basis for a number of years and given the information which he had received in 2001, it would have been entirely reasonable for Mr Peden to assume that the salary on which credits were based had changed in 2001, along with the percentage contribution rate, and that he was getting the benefit of his entitlement under the AMP Scheme.

26. Towry Law says that it discovered in April 2005 that employer pension credits had been based on basic salary and commission and were therefore made “in error”.  It has said that those persons responsible for the administration of the AMP Scheme were to blame, although clearly Towry Law, as the employer and respondent to this complaint, retains the overall responsibility for making payments to the Scheme.  It has not sought to withdraw any employer credits in excess of entitlement in relation to the AMP Scheme, so there has been no complaint about the AMP Scheme.
27. In the Henderson Scheme the rules required that the employer positively designated commission payments as pensionable (this may have echoed the relevant provisions of the AMP Scheme).  There is no question that Towry Law ever did in fact so designate them.  So it was correct that what had happened should have been treated as an error.  
28. Towry Law states that Mr Peden’s employment contract does contemplate that overpayments might be made and that these would be recoverable.  While I do not dispute that Towry Law is entitled to deduct from Mr Peden’s salary sums owed to it, I do not think that it is apt for overpayments to a pension scheme for his benefit (but not into his hands).  

29. The discovery was at around the time of the transfer of Mr Peden’s benefits from the AMP Scheme to the Henderson Scheme in 2005.  Nevertheless, it was not for a further year that Towry Law’s view was communicated to Mr Peden.  Since he was advised when he was transferred to the Henderson Scheme that his past and future benefits were unchanged he had no reason to doubt in the meantime that the previous arrangements would continue. 

30. The February 2005 terms and conditions of Mr Peden’s employment say that Towry Law has the right to amend or replace the pension scheme subject to notice in writing.  However, a change in designation of what is or is not FPP does not involve any amendment to the Henderson Scheme and so does not require prior notice in writing under Mr Peden’s contract of employment.  That said, it would clearly have been better if Towry Law had informed its employees in advance about the correction being made to the definition of pensionable salary.
31. Even though Towry Law’s overpayment of Mr Peden’s pension contributions is maladministration, I do not find that there has been any injustice resulting from Towry Law’s error.  Mr Peden has benefited from receiving overpayments to his pension plan from December 2001 to September 2005 which Towry Law have not recovered.  Ultimately, there was no contractual entitlement for Mr Peden to receive pension contributions on the commission he had earned; the entitlement was confined to membership of the Scheme.  The fact that such payments had been made for the previous years does not in itself impose a duty upon Towry Law to continue making such payments until advance notice had been given of a change.
32. In cases such as this I may sometimes consider a distress and inconvenience payment.  However, as Mr Peden has already received pension payments made in error, I do not make any award.
33. I do not uphold Mr Peden’s complaint.
TONY KING

Pensions Ombudsman

27 May 2008
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