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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T E Page

	Scheme
	:
	Plibrico Pension Plan (the scheme) 

	Respondents 
	:
	(1) The Trustees of the Plibrico Pension Plan( the trustees) 
(2) Caldreys UK Limited (formerly known as Plibrico Limited) (the company)
(3) Imreys UK Pension Administrators (the scheme administrator)


MATTERS FOR DETERMINATION 

1. Mr Page claims that he is entitled to a higher level of ill health early retirement benefit (IHERB) than he is currently receiving from the scheme, in view of the provisions of  his contract of employment and the terms of a court settlement.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
3. The scheme’s Trust Deed and Rules provided:
“Basic Salary” means, in relation to a Member….the amount certified by the Participating Employer to be his basic yearly remuneration from the Participating Employer for the purposes of the Plan Provided that…(b) if the Member…was not in Service for the whole of the relevant period his “Basic salary” shall be determined by the Participating Employer to be the annual equivalent of such earnings…A certificate of a Participating Employer as to the amount of Basic Salary shall be final and conclusive.”
“Pensionable Pay” means, in relation to a Member …..his Basic Salary …..”
“Rule 9
This Rule applies to a Member who leaves before the Normal Retirement Date without being entitled to an Early Retirement Pension. It applies whether he leaves the Plan voluntarily or because he leaves Service or ceases to be an Eligible Employee…If payment of the Deferred Pension begins before or after Normal Retirement Date, its amount and terms and conditions and the amount of any benefit payable on the Member’s death shall be determined by the Trustees having regard to the advice of the Actuary and the contracting out requirements of the Pension Act and shall be notified in writing to the Member…..”.

MATERIAL FACTS
4. Mr Page joined the scheme in January 1988. His normal retirement date (NRD) was 62.  In a letter dated 6 April 1992, the company and the trustees confirmed the benefits to be provided to Mr Page under the scheme. A schedule to the letter (the schedule), set out the special benefits to which he was entitled, with effect from 6 April 1992.  It said that:

“…You will be entitled to special benefits as shown in the attached schedule. Except as modified in the Scheme your benefits will be calculated in accordance with the ordinary provisions of the Plan.”
“The Schedule

Normal Retirement.
Your pension on retirement from service at Normal Retirement Date will be two-thirds of your Final Pensionable Pay.
Early Retirement (other than due to ill-health).
With the Company’s consent you may retire before your Normal Retirement Date, so long as you are at least age 50. Your pension will be that proportion of two-thirds of Final Pensionable Pay which completed Pensionable Service bears to prospective Pensionable Service up to Normal Retirement Date. If you retire before age 60 your pension will be reduced by 4% for each year between your date of early retirement and your 60th birthday. However, if your retirement is at the Company’s instigation, the 4% p.a. reduction factor will be waived.

Early Retirement (due to ill health).
You may retire at any age if you suffer serious ill-health. In this case completed Pensionable Service will be notionally increased by one-half of the service which could have been completed between your actual date of retirement and your Normal Retirement Date. Moreover the 4% per annum reduction factor will not be applied.

Leaving Service.
If you leave service before Normal Retirement Date, without being eligible for immediate early retirement, you will be entitled to a pension at Normal Retirement Date calculated as for early retirement (but without the reductions .for early payment).

.Pensionable Pay is your basic salary divided by 95%”
5. In 1996 Mr Page was seconded as Chief Financial Officer to the Dutch arm of the company and a letter from the company, dated 22 October 1996 and countersigned by Mr Page, contained a number of further special terms regarding his benefits on secondment, as follows:

“….Your basic salary equivalent for pension purposes will be £56,000 which will be increased at a rate of not less than average salary increases for comparable job positions in the UK….”

6. Mr Page was issued with a contract of employment, dated 20 November 1997, after he took up his new position. This was signed by him and on behalf of the company and  provided:

“Article 5

1.
The salary for the position of financial controller shall be equivalent to GBP 56,000 or NLG 140,000 gross per annum....at the start of this contract of employment.”
“Article11

1
The Employee shall remain within the UK Plibrico Pension Plan unless this is not practicable according to the rules laid down in the said pension arrangement…….”
“4
Your basic salary equivalent for pension purposes will be GBP 56,000 which will be increased, on 1 January each year, at a rate of not less that the average salary increases for comparable job positions in the UK”

7. Article 22 of the contract of employment provided that all disputes arising from the contract were to be decided by a competent court in accordance with Dutch law.

8. On 4 March 1998 the then scheme administrator wrote to the company asking for details of the amount of Mr Page’s pensionable pay.    Mr Page commissioned a report dated 19 April 2000 from a firm of accountants, which stated that the average equivalent salary for pension purposes was £86,209 at 1 January 2000.
9. Mr Page was subsequently dismissed by the company and he instituted legal proceedings.  An agreement was reached between the parties on 11 July 2002 which recorded that Mr Page’s employment was terminated by mutual consent on 31 March 2001 and that:

“4
In respect of the specific differences of opinion parties agree that the salary referred to in article 5 of the employment contract until 1 April 2001 amounts to NLG 140,000 = gross per annum (including holiday allowance)…”
5
At 1 April 2001 the Employee’s participation in the contractual UK pension scheme and the related arrangements has ended. The Employer shall settle the pension scheme for the benefit of the Employee in conformity with his obligations arising either from contract, statute and /or arrangements relevant to the UK Scheme. The Employee has noted that during the 9 October 2001 hearing the Employer declared that all pension premiums due until 1 April 2001 have effectively been paid.”
“14
…the Employee shall not have any further claims against the Employer under either the employment contract, its termination or otherwise …More specifically the Employee has no further claims in respect of salary and the level thereof, outstanding vacation days, bonus, overtime, expenses and comparable claims.”

10. In May 2001 the then scheme administrator issued a notification of leaving certificate which gave Mr Page’s 12 months’ basic earnings before leaving as £56,000.  A benefit statement dated 29 May 2001 was also sent to Mr Page, giving his final pensionable pay as £58,947.  In April 2002 a revised notification of leaving certificate was issued showing Mr Page’s earnings as £56,000.  A benefit statement dated January 2003 gave his final pensionable pay as £58,947.
11. Mr Page applied for IHERB which was granted with effect from February 2005. In April 2005 Mr Page queried the amount of his pension as it was less than he had expected, saying that he had understood that it would be based on his nominally enhanced pensionable pay and that the early retirement factor would be waived.  He also said that in their report, the accountants had arrived at an average salary of £86,209 on 1 January 2000 and that this needed updating to 1 January 2001.
12. The scheme administrator responded on 20 May 2005 saying that it had no idea of the scope of the brief preceding the accountants report; it did not agree with the job match description, a more relevant location would have been North East /West Midlands, the starting point in the accountants’ calculations was almost one year wrong and that in its industry specific experience the salary levels in the report were unrealistic.  The administrator thought that Mr Page’s pensionable salary should be £65,000.

13. Mr Page was unhappy with this response and the company then asked two independent consultancy firms to provide a market related salary for comparative purposes.  Using the base data in Mr Page’s contract of employment, one firm came up with a figure of £68,000 and the other with £66,260.  In September 2005 the scheme administrator said that Mr Page’s pensionable salary was £68,700.

14. There followed further correspondence between Mr Page, the scheme administrator and the company, concerning the level of his pensionable pay and the reduction of 4% for early payment.  They were unable to reach agreement.
SUBMISSIONS
15. Mr Page says:
15.1. A colleague of his who had identical executive benefits left the company at its instigation in 1999.  The company granted him early retirement, enhanced pension service and waived the early retirement factor.  When his employment ended no such offer of early retirement was granted.  This shows bad faith and unequal treatment by the company.
15.2. The respondents have collaborated to minimise his pension entitlement over unacceptably long periods of time and the trustees have abrogated their duties to ensure that members receive the benefits to which they are entitled.
15.3. When he was diagnosed with cancer of the throat and applied for IHERB, rather than use the salary figure chosen by the company’s accountants, the company performed its own calculations.  He questions why, if the company denies the relevance of the accountants report, it did not commission another one in 2001/02 but waited until after he had retired.
15.4. It is clear from the then administrator’s letter to the company in 1998 that the company and the trustees were aware of his contractual pension clauses.  They have never explained why the increases, as determined by the accountants report, were never applied to his secured benefits before July 2005.
15.5. The respondents have sought to marginalise and belittle his employment status, whereas in reality his position was that of the second most powerful person in the company.  They have ignored the long standing advice of the report prepared by the accountants which was independent, and have fabricated other reports based, in the words of the authors, as prepared from “scanty information provided”.  This calls into question the objectiveness and validity of the information provided as well as the professionalism of the authors.
15.6. He was a group controller in Germany with 13 company financial controllers functionally reporting to him whereas the report from one of the consultants makes irrelevant assumptions regarding his employment, and produces data based on a financial controller of a company 80% of the size of the company based in the North of England.
15.7. As to the other consultant’s report, it was also instructed to use the North of England as a sample for an organisation 20% smaller than the company.  The correct comparison is London or the surrounding area, as no employer would target the North East for recruiting a top international job.  In any event the average produced by one consultant was £71,130 but the Company chose to use the lower number recommended by the other firm.  His contract clearly said “average” and not “median”.  The figure of £68,700 cannot therefore be relied on.
15.8. He contacted three data consultants originally used by the company’s accountants for the purposes of their report, and asked them to update their original data. The result of their work shows an average pay after average increases to 1 January 2001 of £90,978.
15.9. The 4% reduction factor should not apply as he only became a deferred member because he was dismissed.

15.10. The waiver in the agreement dated 11 July 2002 does not extend to his basic salary for pension purposes.

16. The trustees say:

16.1. When Mr Page left the company he became a deferred member of the Scheme with an entitlement to take a deferred pension at his NRA. He applied to take his deferred pension early on grounds of ill-health with effect from 6 February 2005 and his pension came into payment on 1 June 2005, backdated to 6 February 2005.

16.2. Scheme Rule 9 provides that where a member receives his deferred pension early “its amount and terms and conditions and the amount of any benefit payable on the Member’s death shall be determined by the Trustees having regard to the advice of the Actuary…”.  Actuarial advice allows a reduction factor to be applied for early payment of pension.  The scheme rules do not provide an automatic entitlement to an unreduced pension. 
16.3. When Mr Page left service in April 2001 he did not retire with an immediate (early retirement) pension.  Instead he became a deferred member with an entitlement to a deferred pension from his NRA. However, he applied to receive his deferred pension early and a reduction was applied in accordance with the Rules.

16.4. Their primary duty is to ensure members receive benefits in accordance with the scheme rules.  With regard to the amount of Mr Page’s pensionable pay, under the scheme rules, a member’s pension is based on his final pensionable pay, which is defined as a measure of pensionable pay.  Pensionable pay is defined as “in relation to a Member and any period, his Basic Salary for that period reduced by the Basic State Pension for that period multiplied by the number of compete weeks comprised in the relevant period…”  Basic salary is defined as “….the amount certified by the Participating Employer…”.
16.5. Under the schedule of special terms attached to the company’s letter of 6 April 1992, pensionable pay was defined as “your basic salary divided by 95%”.  They were notified by the company, on 26 May 2006, that the amount to be used to calculate Mr Page’s benefits was £68,700 and they have calculated his benefits on that basis.  The Company confirmed to the trustees that it had reviewed the findings in its accountants’ report, and had come to the conclusion that the salary figure suggested in the report was not a realistic market related salary for the particular role in question.  The company informed the trustees that it had performed its own computation and did not believe that the report was sufficiently representative of Mr Page’s circumstances.  It subsequently reviewed Mr Page’s circumstances in more detail and commissioned two independent salary reviews.  The indicative salary levels suggested by those reviews were below those suggested in the Report.  The figure of £68,700 was the higher of the two suggested by the independent reviewers.
16.6. The issue of which figure is to be used was one for Mr Page and the company.  The trustees had no power to adjudicate on the matter.
16.7. The Scheme Actuary stated, with regard to the 2002 valuation,  that:

“Mr Page was valued as a deferred pensioner based on an exit date of 18 March 2000 and an exit pension of £22,412.28. This figure appears to tally (allowing for a shorter period of pensionable service) with a subsequent leaving service pension which you have on record of £24,408 based on exit at 1 April 2001 and a pensionable salary of £56,000/0.95. The latter was subsequently revised to £24,504 due to a different rounding on prospective total service in the N/NS 2/3 calculation. For the 1999 calculation I cannot access the individual liability calculation for Mr Page due to a change in valuation computer systems.”
17. The company says:
17.1. It has no additional submission to make to those already made by the trustees.

18. The scheme administrator says:
18.1. It assumed responsibility for the administration of the scheme in January 2003.  There is no reference in the files handed over by the previous administrators to any basic pay figure for Mr Page other than £56,000.

CONCLUSIONS
19. Mr Page’s complaint falls into two parts, whether a reduction factor of 4% should have been applied to his pension as he retired due to ill health.  And the salary on which his pension is based.  Whether the trustees and employer treated Mr Page’s colleague differently to him is not directly relevant. There is no requirement that he be treated equally, only that he be dealt with in accordance with his proper entitlement and without breach of duty.   
20. Taking the 4% reduction first, the provision on which he relies is contained in the letter dated 6 April 1992 and the schedule attached to it.  The letter was signed by the company and the trustees, and therefore overrides the standard provisions in the Trust Deed and Rules which apply to the payment of IHERB.  The subsequent documents issued to Mr Page make no further reference to the terms relating to IHERB, so the terms contained in the letter of 6 April 1992 and its schedule are therefore binding on Mr Page, the company and the trustees.
21. Mr Page says that those terms applied at whatever stage he retired and not just in the event of his retiring whilst still in employment.  The trustees say that the early retirement provisions in the schedule only applied while he was in employment because, once he retired from his employment, he became a deferred member and his benefits were therefore to be calculated in accordance with the provisions of the scheme as they applied to deferred members.
22. The schedule sets out the benefits for normal retirement, early retirement and ill health retirement 
23. The normal retirement paragraph refers specifically to retirement “from service”.  Arguably, because neither of the “Early Retirement” paragraphs make such a reference they apply to retirement whether from service or otherwise.

24. The first of the two, dealing with retirement other than due to ill-health, is only relevant to the extent that it informs the second.  It includes a consent requirement and a separate reference to retirement “at the Company’s instigation” that together clearly imply that it only refers to retirement from service.

25. The paragraph that deals with retirement due to ill-health is juxtaposed to the previous paragraph.  On the one hand “With the Company’s consent you may retire before your Normal Retirement Date, so long as you are at least age 50” and on the other hand “You may retire at any age if you suffer serious ill-health.”  Then the next paragraph offers a final possibility “If you leave service before Normal Retirement Date, without being eligible for immediate early retirement …”

26. The schedule runs through the possibilities of retirement at normal retirement age, early retirement with consent, early retirement in ill-health and leaving service without entitlement to a pension.  In my view in that context it is plain that the third possibility is not intended to follow the fourth.  All four possibilities are mutually exclusive.

27. There is no doubt that the schedule could have been clearer, and I have considered whether it is so ambiguous that it should be construed against whoever drafted it (which I take to have been the employer).  I consider, however, that its meaning would have been readily understood by both parties at the time.  It says nothing about ill-health retirement after leaving service, probably because it was simply not a contingency that was considered. 
28. Turning now to the level of pensionable pay to be used in calculating Mr Page’s benefits, under the scheme rules this is determined, in part, by the amount of the member’s basic salary.  The company has certified that the amount of Mr Page’s basic salary to be used for the purposes of calculating his IHERB is £68,700.  I understand this to be the figure as at 1 February 2005, the date from which his IHERB was payable.  The company’s certificate was final and binding as far as the trustees are concerned and it cannot therefore be maladministration for them to have acted on the basis of the certificate.
29. The agreement dated 11 July 2002 makes it clear that Mr Page waived his rights to any claim against the company in relation to “salary and the level thereof, outstanding vacation days, bonus, overtime, expenses and comparable claims”.  His complaint to me does not concern salary – it concerns the calculation of his pension which is to be based on the purely notional salary described in Article 11 of the contract of employment of 20 November 1997. The question is whether the figure certified by the company of £68,700 as at February 2005 represents £56,000 increased, on 1 January each year, at a rate not less than the average salary increases for comparable positions in the UK, as provided in the contract of employment dated 20 November 1997.
30. The various reports that have been commissioned do not assist in this exercise.  They appear to concentrate on what the pay for a comparable position might have been at the particular time, rather than what the increases over time would have been.  It is therefore be necessary for the company to reconsider what should be certified to the trustees (though it would plainly be inequitable to certify a lower figure than has already been certified).  The Directions that follow reflect this.
DIRECTIONS
31. The company shall, within 28 days of the date of this Determination, appoint an independent expert to consider what is the correct salary produced by increasing the salary of £56,000 as at 20 November 1997 (the date of Mr Page’s secondment contract), on 1 January each year, at a rate not less than the average salary increases for comparable employment in the UK, up to 31 March 2001 (when Mr Page left service).  The company shall then certify this figure to the trustees as the applicable salary figure for Mr Page and the trustees shall then use it to calculate Mr Page’s benefits from the scheme.

32. I direct the Trustees to then, forthwith,
· pay to Mr Page, any difference between the IHERB he has received in respect of the period February 2005 to date and the IHERB he should have received for the same period based on the newly certified pensionable salary,
· pay to Mr Page interest on this sum at the base rate for the time being quoted by the reference banks,
· make future payments to Mr Page based on the newly certified pensionable salary.
TONY KING

Pensions Ombudsman

29 May 2008
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