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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Coles

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (formerly NHS Pensions Agency (NHSPA)
Cardiff & Vale NHS Trust (the Trust)


MATTERS FOR DETERMINATION 

1. Mrs Coles says that work related stress she is suffering from entitles her to Permanent Injury Benefits (PIB).  However, 
2. NHSPA say that her condition is not “wholly or mainly” attributable to her employment and, therefore, that she is not entitled to PIB.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

4.
Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

5.
PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

MATERIAL FACTS

6. Mrs Coles was born on 11 November 1946.
7. Mrs Coles was employed within the National Health Service as a School Nurse. On 21 April 1997 Mrs Coles went on long term sickness absence suffering from stress and depression. She did not return to work.
8. Mrs Coles was referred to Dr Griffith, the Trust’s Occupational Health Physician (OHP), who first examined her on 20 June 1997. Mrs Coles continued to see the OHP on a regular basis.  . The OHP’s first report concludes:

“Mrs Coles has worked for the School Nursing Service for about 11 years. Her 25 year old son has become severely depressed and she became very concerned about him. In fact on further enquiry this appears to have been the last straw, because she had felt unwell for about 3 years, with perceptions of work related stress…” 

9. On 5 December 1997, Mrs Coles applied for ill health retirement benefits. The OHP who examined Mrs Coles in relation to that application stated that she was suffering from “Depressive illness resulting from work related stress”.
10. Mrs Coles’ application for ill health retirement benefits was initially refused but was granted later, on 30 June 1998, on the following grounds:

“…it is now apparent that Mrs Coles has indeed received appropriate psychiatric assessment ….Perceived stress at work has been implicated in the causation of her incapacitating condition. Since the same trigger factors remain operational a return to work would cause a recurrence of the condition …”

11.
On 30 July 1998, Mrs Coles applied, with the help of the RCN, for a retrospective award of Temporary Injury Benefit (TIB). She was referred to the OHP who concluded that work was a substantial contributor to her illness but not the sole contributor as she had problems outside of work. The application was referred to NHSPA who awarded Mrs Coles TIB based on the evidence provided by the OHP, a report from a Royal College of Nursing (RCN) Psychiatric Counsellor and Mrs Coles’ GP. 

12.
The OHP in his report, dated 24 June 1998, stated:

“In Mair Coles case there is a clear perception of work overload, and work related stress, leading to a breakdown over a 3 year period. …It remains my opinion that returning Mair Coles to her former employment would result in a further breakdown of her mental health, and that from an Employer’s point of view this constitutes a foreseeable risk.”

13.
The RCN Psychiatric Counsellor reported on 4 August 1998, as follows: 

“Some years previously her husband “walked out on her”, and my sense was that she was still trying to come to terms with this and her very angry feelings towards him. She has a son who has mental health problems and at that time was in hospital in Portsmouth having ECT which caused her considerable anxiety. There were also difficulties with her relationship with her daughter.

During my time of knowing her I have formed the impression that she is a woman with so many potential overwhelming problems, she is unable to deal with all of them, and the only way she can survive is to keep her life as emotionally uncomplicated and stress free as possible. The load of her personal difficulties leave her with few resources to carry the weight of her extremely stressful work situation.”   

14. The GP in his report, dated 22 February 1999, stated that Mrs Coles had no previous psychiatric history and gave an overview of the medication prescribed. 
15. In June 1999, with the help of the RCN, Mrs Coles claimed an award of PIB. NHSPA referred the application to its medical advisers, who considered the following evidence:
· Sick leave record

· Occupational Health reports

· GP Clinical notes

· RCN Psychiatrist report dated 4 August 1998
16.
On 15 January 2000, NHSPA wrote to the Trust that Mrs Coles’ claim for PIB had been accepted. The letter said “When dealing with all stress related applications we are now giving the employer the opportunity to make their comments on the decision. This is because the decision will have an effect on your budget.” 
17.
The Trust responded by phone on 20 January 2000, followed by a letter dated 25 January 2000, advising that they were considering the matter and would provide comments and further evidence in due course. NHSPA agreed to hold the case until the Trust had investigated further.
18.
There followed a series of internal emails within the Trust. An email dated  20 January 2000 states that Mrs Coles’ case has major implications for the Trust in terms of the way in which stress cases were handled and the financial cost of paying injury benefits. The email concludes that the NHSPA decision on Mrs Coles could set a financially expensive precedent. 
On 24 February 2000, the Trust wrote to the NHSPA as follows:

“The Trust would contend that Mrs Coles’ stress was related to a number of factors which were primarily related to ill health in her family (her son) and were not work related.

[General Manager], Child Health Care Directorate had spoken to Mrs Coles and she had confirmed that the major cause of her stress related illness was due to her son’s problems. [General Manager] arranged for her to receive some advice and support from colleagues within the Trust and arranged for her to receive support from the Staff Counselling service - this was done in relation to her family problem. 

I am attaching for your information details of Mrs Coles’ workloads and appraisals since 1990 which have been provided by [School Nurse Co-ordinator]. You will note that since September 1990 Mrs Coles had increased her hours out of choice and had sought promotion to a post which would have further increased her working hours and given her additional responsibility.

You will also note that [School Nurse Co-ordinator] has confirmed that Mrs Coles was anxious to increase her hours of duty and on those occasions when there was a rise in her workload her hours of duty were increased with her full agreement.

Mrs Coles additionally had volunteered to take some additional project based initiatives such as the work with primary age pupils delivering health promotion and she also completed training to allow her to take additional duties as a Cardio Pulmonary Resuscitation for School Nurses. 

It is our view that Mrs Coles would not have increased her hours, sought promotion and taken additional project based initiatives if she had been suffering from work related stress.

In addition it is important to note that prior to 1997 her periods of sickness absence were not in any way related to stress. 

The Trust is obviously aware that [former OHP] has indicated that Mrs Coles was suffering from work related stress - although the reports I have seen make reference to “perceptions of work related stress” (20 June 1997) and “is worried about her work and the situation is not being helped by the fact that her son has been admitted as a voluntary patient for treatment” (5 September 1997).

We do not, however, have any evidence that [former OHP] spoke to Mrs Coles’ managers regarding her work situation or her workload and we equally have no evidence that he visited her workplace. His diagnosis would appear to have been made simply by speaking to Mrs Coles.

Additionally, we do not have any evidence that Mrs Coles raised any issues of work related stress with her managers prior to her period of sickness absence. 

We are aware that within the Employers Guide to the NHS Pension Scheme it is stated that:

“If different factors both work-related and non work-related appear to be involved it will be necessary to consider the relative importance. In such cases the regulations will only apply if the Agency is satisfied that the disability is wholly or mainly attributable to NHS employment e.g. benefit would be paid in a case where although factors outside employment were involved it was clear that NHS employment was the principal reason for the claimant’s condition.”
The Trust contends that even if work related issues were relevant in this case (which we would question) there does not seem to be evidence to support the fact that they were the main factor.”

19. NHSPA referred the case to their medical advisers who, on 7 March 2000, advised:
“The tone of the former OHP’s correspondence…was clearly in favour of the work-related stress issues predominating in the causation of depression…Only his handwritten note of 20 June 1997 would suggest otherwise.….The discovery that her 25 year old son, living in Portsmouth, was suicidal would have been sufficient, per se, to trigger an episode of depression. This would have been irrespective of work-related issues. It is noted that her RCN representative accompanied the claimant to her consultation with the OHP on this occasion. This suggests that work related issues had been identified by the claimant as contributing to her depressed condition.
A different perspective is placed on the contribution of work-related stress when the report of her RCN counsellor is studied. This summarises the source of her stress in her personal life, emphasises the magnitude of these and refers to her NHS duties as topping off the situation. 
The successor OHP…was unable to conclude whether work-related issues were predominant from her scrutiny of the OH notes.
The General Practitioner has confirmed that there is no formal [former] psychiatric history prior to 1997. The letter is otherwise unhelpful in attempting to apportion work-related and other factors to the development of her condition.
The response from the EA [Employing Authority - 24 February 2000] would appear to settle the question of attribution. If the contents of the third paragraph are correct, the “title issue is immediately resolved. The points made regarding the claimant’s apparent willing acquiescence in assuming extra responsibilities and increasing her hours being at odds with a sufferer from work-related stress are well made. …”  

20.
Mrs Coles was advised, by letter dated 21 March 2000, that her application had been unsuccessful. The letter says “Although it can be accepted that work-related issues may have contributed in the development of your condition it cannot be accepted as a major cause.” 

21.
The Trust were advised on 4 April 2000 that Mrs Coles’ application for PIB had been unsuccessful. 

22.
Mrs Coles appealed against the decision. Having sought a further opinion from the Scheme’s medical advisers, NHSPA wrote to Mrs Coles on 8 May 2000 saying that her appeal had been rejected on the grounds that her stress related condition was related to a number of factors not themselves related to work. The primary matter being that of her family, especially her son.
23.
Mrs Coles sought help from the RCN who wrote to NHSPA on 16 February 2001, on Mrs Coles behalf, appealing once more against the decision not to award her PIB.
24.
On 23 March 2001, NHSPA wrote to the Trust as follows:

“…Mrs Coles has told me that in September 1991 her workload was increased and she increased her hours to 30 per week and was given a support worker for 15 hours a week. She has informed me that her support worker became a qualified nurse and in effect she worked 30 hours a week on her caseload and [support worker] worked 15 hours a week as a School Nurse although Mrs Coles did have overall responsibility. 

I have been told that [support worker] applied for another post in October 1993. This would, theoretically, leave Mrs Coles with 45 hours work to be dealt with in 30 hours. She has told me that her workload was not adjusted accordingly, and was later increased. 

Would you please let me know what action was taken to deal with the work undertaken by [support worker] when she left in October 1993.” 
25.
The Trust responded on 12 April 2001 saying :
“…As you are aware Mrs Coles was originally employed on a part-time basis but over a period of time requested that additional hours be added to her contract. It is important to note that the extra duties, which Mrs Cole subsequently undertook were commensurate with the additional hours allocated for her to undertake this work. 

As you know there were nurses carrying larger caseloads than Mrs Coles at this time and undertook this work on the same number of hours. Both [School Nurse Co-ordinator] and I are of the view that her work could have been covered by other staff in the same number of “man” hours per week.

Even with the benefit of hindsight I do not think Mrs Coles’ workload was excessive.”

26.
On 1 August 2001, NHSPA responded to the RCN saying that having reviewed all the medical evidence on file and their letter of 16 February 2001 Mrs Cole’s appeal had been refused. The letter concludes:
“…When assessing applications it must be shown that the claimed condition is wholly or mainly attributable to NHS employment. In Mrs Coles’ case she had problems at work and difficult domestic circumstances. 
I will quote from the Counsellor supplied by the Royal College of Nursing…[see report dated 4 August 1998].

27.
On 26 July 2002 Mrs Coles appealed, via the RCN, once more against NHSPA’s decision. NHSPA undertook a second review of Mrs Coles’ case and subsequently wrote to her on 9 September 2002 as follows:

“[The Scheme’s medical adviser] has advised that:

This is the first time that I have been asked to assess this case and I have read the complete evidence. This case has been subject to considerable review and there has been a considerable load of opinions about whether her work was the primary cause of her illness or whether it was due to work (sic). It is contended that she has been under stress since 1994.

The only evidence whether this was a fact could be in her GP notes, deduced from her work appraisals and activities in that period or from contemporaneous notes of her OP. Otherwise it is hearsay and the claimant’s statement. …

There is nothing obvious written in the clinical notes indicating why work has become a problem. It is accepted that the clinical notes may not reflect the complete consultation content but it is unusual for an occupational physician not to indicate the results of investigations to justify such a conclusion.

So we have the situation that there is no mention of work-related stress in the GP’s notes until after her first consultation with [OHP physician]. Obviously one would expect [OHP physician] in his position to be more aware of this type of problem especially with his background in Counselling and enquiry into work-related activities would be expected of him. On the other hand a person as distressed as this lady appears to be about her son’s illness could be amenable to respond positively to questions about excessive work levels (there a very few professional jobs where one could not make a case for work overload). Whether this was so can not be resolved from the evidence available. 

It is noted that Mrs Coles continued to visit her work colleagues during her absence and after having her pension. This would be somewhat unusual if the main component of her illness was work related stress. 

The evidence that work related stress was the primary cause of her illness is not available but there is certainly evidence that her son’s problems did have an effect on her.
It is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of her NHS employment because there is no contemporaneous evidence that work was stressful before she presented with her illness.”

28.
Mrs Coles made a third appeal against NHSPA’s decision on 6 September 2004 on the grounds that she had been awarded TIB and ill health retirement benefits and that PIB was initially awarded but the decision had been reversed following employer input. NHSPA responded on 26 October 2004 that entitlement to PIB had not been established. The letter concludes:

“The separate decision to accept Mrs Coles’ application for TIA was based on the Medical Advisers view at that time. Clearly the Senior Medical Adviser, having reviewed all the medical evidence afresh has arrived at a different view when presented with the application for PIB. The Senior Medical Adviser provides a rational for his view, which seems reasonable.”
SUBMISSIONS

29. Mrs Coles submits:

29.1 Since the original award of PIB, which was subsequently withdrawn, the Trust seems to have had concerns about her case setting a precedent.
29.2 The original award was withdrawn on the basis of personal views, incorrect information and not on the basis of any contradictory medical evidence.
29.3 [OHP] was not actively encouraged to visit her workplace.
29.4 The first OHP opinion was reached following 30 sessions with her and taking all factors into account reached the conclusion that work related stress was the key issue. However, the NHS medical adviser’s opinions have been formed without any medical examination.
29.5 The Trust is not medically qualified to comment or provide an opinion but the decision to award PIB was reversed based on their perception of the situation and seem to have been taken over the medical opinion of the  OHP. 
29.6 It is constantly stated that she volunteered to increase her hours, but the fact is that since she lost her support worker in 1993, she effectively had to cover 45 hours in a 30 hour week taken into account. She did apply for more hours but only to cover her workload. 
29.7 Her application for promotion was before she solely covered the workload. She did a first aid at work course not training in Cardio Pulmonary Resuscitation.
29.8 Her work appraisals made clear that she was not coping with her workload.  
29.9 Her son was hospitalised after she been on sickness absence for six months. The OHP diagnosis was made by completing a questionnaire before she had told him the concerns over her son.
29.10 She only sought help from the RCN because she was asked to see Occupational Health so soon after going off sick.

29.11 She did not return to her workplace to visit colleagues but met them occasionally in non-work places.  
29.12 The correct diagnosis was made by Dr Griffith who recognised that she had been ill with work related stress for there years before her son became ill.  

30. NHSPA submits:
30.1 In considering Mrs Coles claim it has taken account of all relevant factors including Mrs Coles’ sick leave record, occupational health reports, GP notes and other medical evidence.
30.2 The medical evidence it has seen does not support the contention that Mrs Coles is wholly or mainly suffering from work related stress. Separately, it is accepted that Mrs Coles is permanently incapable of carrying out her NHS duties and Mrs Coles was awarded an ill health retirement pension with enhancement, under the provisions of the NHS Pension Scheme, with effect from 16 July 1998.
30.3 The decision(s) regarding Mrs Coles’ application for PIB have been based upon fair and balanced evidence having sought suitable medical opinion using the information obtained, and that as a result the decision(s) are neither perverse nor unjust.
30.4 The complaint brought by Mrs Coles includes no new evidence that might cause NHS Pensions to want to review its decision.

31. The Trust submits:
31.1 Its view, as her employer, is that Mrs Coles’ illness was not wholly or mainly attributable to work related stress.
31.2 If work related factors were relevant to the case, there did not seem to be any evidence to support the fact that they were the main factor.
31.3 It was not required to provide any contradictory medical evidence and provided NHSPA with documentation and appraisal details.
31.4 The precedents it was concerned about were the fact that the OHP reports were solely based on what Mrs Coles had told them about her workplace and her workload. There was no evidence that the OHP ever spoke to her managers to verify what she was saying.
31.5 NHSPA had decided Mrs Coles was entitled to TIB due to work related stress without asking the Trust to confirm the accuracy of any workload information which Mrs Coles had provided.
31.6 There was no ulterior motive in the way the Trust dealt with Mrs Coles. The case was dealt with in line with the guidance issued by NHSPA and, in particular in their Employer’s Guide to the NHS Pension Scheme.

32. Mrs Coles has also provided me with several letters from former colleagues supporting her claim.

CONCLUSIONS 

33. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSPA. If that condition is satisfied then the next criterion is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%.
34. The criteria present particular difficulties where no single incident can clearly be identified as the cause of the condition which is said to be a qualifying injury. Even where there has been some particular incident in the course of employment there can be difficulties in establishing whether that incident caused the condition or whether the condition was caused wholly or in part by external factors.
35. At the time of their first consideration, NHSPA had before them the opinions of the RCN Psychiatric Counsellor and Mrs Coles’ GP together with reports from the OHP. Her GP gave an overview of the medication prescribed but did not offer an opinion as to whether Mrs Coles condition was work related. The RCN Psychiatric Counsellor opined that external factors have caused Mrs Coles condition. The OHP reports, however, differ both from the view of the RCN Psychiatrist and, in part, from each other. Whilst both reports refer to work related stress the 1997 OHP report also refers to personal difficulties suffered by Mrs Coles. 
36. The medical adviser reached the view that Mrs Coles qualified for PIB. In the light of this advice NHSPA asked the Trust for their comments on Mrs Coles claim that she had suffered a work-related injury. The Trust responded saying that, in their opinion, Mrs Coles stress and anxiety was not caused by her employment but was caused by difficulties in her personal life. They provided details of Mrs Coles’ workload and her appraisals that show she had sought promotion, undertaken projects and had regularly increased her hours of work.
37. As a result of the Trust’s response, the case was referred back to NHSPA’s medical advisers who this time took the view that Mrs Coles did not qualify for PIB.  Mrs Coles’ case was reviewed three more times and I note that NHSPA and the Trust clearly went to great lengths to investigate Mrs Coles’ claim that the stress and anxiety she suffers from is work-related.
38. Having gained medical advice, it is the decision-maker who must weigh the opinions given to them and come to their own view as to whether an injury is wholly or mainly attributable to NHS employment. As is not uncommon, the various medical opinions are not unanimous I am, however, satisfied that there is sufficient medical opinion, and other evidence, in support of NHSPA’s view to mean that their decision cannot be regarded as perverse.
39. I cannot however entirely agree with the Trust’s view that Mrs Cole meeting with her former colleagues is factual evidence that she was not suffering from work related stress. It has never been Mrs Coles’ argument that it was her colleagues who caused her stress.  She says it was her workload.  There was no reason not to remain in touch with the people she worked with.  
40. Mrs Coles contends that the original decision to award her PIB was withdrawn on the basis of personal views, incorrect information and not on the basis of any contradictory medical evidence. The medical adviser’s view was that on the face of the medical evidence alone PIB might be awarded but further advice should be sought from the Trust before the award could be formalised. It was on the strength of the further advice from the Trust that NHSPA, having considered the whole picture, reached the conclusion that Mrs Coles did not meet the criteria. In circumstances where an employee claims to have been injured in the workplace it is right and proper for the employer to be approached for his view as to the claim being made. I have seen no evidence that information from the Trust was based on a personal view.
41. I set out below details of a possible procedural irregularity, but one which has made no difference to the outcome. 
42. When NHSPA wrote to the Trust in January 2000 they said that the claim had been accepted but that they were asking for the Trust’s comments because of the budgetary consequences.  But that makes no sense.  If the claim was accepted then Mrs Coles qualified and nothing the Trust could have said about the cost was relevant.  (In fact the budgetary implications were irrelevant to the outcome at any time, though presumably NHSPA meant that since the decision was capable of costing money it was only fair to ask for the Trust’s comments). 
43. But NHSPA would have been able to take evidence from the Trust before deciding whether to accept the application.  I think the letter simply mis-described what was being done. The effect would have been the same; that in view of the Trust’s evidence the application was rejected. Mrs Coles says that she was advised by NHSPA, by way of a telephone call, of their decision and of the letter which had been written to the Trust. As I have said it was simply wrong to announce that the decision had been reached but then request more information before formalising it. I can understand why Mrs Coles thought there was something improper going on. But as she would have known from the telephone call from NHSPA that the decision was not final she has not suffered any injustice as a result of it.
44. For the reasons I have given I do not uphold Mrs Coles’ complaint.    
TONY KING

Pensions Ombudsman

19 March 2008
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