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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W R Harrop

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondent 
	:
	Serco Pensions (Serco)


MATTERS FOR DETERMINATION 

1. Mr Harrop says that ITnet Management Financial Services (ITnet), later taken over by Serco, failed to respond adequately to his request to remain in the LGPS on changing employment in 1995. He states that he later discovered that continuation of membership in the LGPS might have been possible had an admission agreement been effected, but details of such an agreement were not provided to him at the time. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT REGULATIONS
3. Regulation B3 of the Local Government Superannuation Regulations 1986 (the 1986 Regulations) provides:

“B3 – (1) Subject to paragraphs (3) to (6), an administering authority may make an agreement (“an admission agreement”) with any body specified in paragraph (8) providing for employees of that body (“the employing body”) to participate in the benefits of the superannuation fund maintained by the authority.
…

(8) The bodies mentioned in paragraph (1) are:

  (a) an organisation, not carried on for profit and not provided by a local or public authority, engaged in the provision of services –
…

(b) a body representative of local authorities or of local authorities and officers of local authorities or a body representative of officers of local authorities formed for the purpose of consultation as to the common interests of those authorities and the discussion of matters relating to local government;

…

(e) a body other than the governors or managers of a voluntary school within the meaning of the Education Act 1944, who provide a public service in the United Kingdom otherwise than for the purposes of gain or to whose funds any local authority contribute or to whom any grant is made out of moneys provided by Parliament;

(f) the Housing Corporation;

(ff) Housing for Wales;

(g) the Commission for the New Towns;

(h) a development corporation established under the New Towns Act 1981; 

…”
4. “Administering authority” is defined in Schedule 1 of the 1986 Regulations as: “A body required to maintain a superannuation fund under these regulations”.  This definition remains unchanged under the Local Government Pension Scheme Regulations 1995 (1995 Regulations).
5. Regulation B7 of the 1995 Regulations provides:

“B7 – (1) Subject to the following provisions of this regulation, an administering authority may make an agreement (in these regulations referred to as “an admission agreement”) with any body specified in Schedule B4 (“the employing body”), providing for employees of the employing body to be eligible to be members of the pension fund maintained by the administering authority.

…

Schedule  B4

Bodies with whom Admission Agreements may be Made

Regulation B7(1)

1    A body (other than the governors or managers of a voluntary school within the meaning of the Education Act 1944)-

(a)    who provide a public service in the United Kingdom otherwise than for the purposes of gain,

(b)    to whose funds any local authority contribute, or

(c)    to whom any grant is made out of money provided by Parliament.

2    A body representative-

(a)    of local authorities,

(b)    of local authorities and officers of local authorities, or

(c)    of officers of local authorities,

being, in the case of paragraph (c), a body formed for the purpose of consultation as to the common interests of those authorities and the discussion of matters relating to local government.

3    The Housing Corporation.

4 Housing for Wales.”

6. Regulation 5 of the Local Government Pension Scheme Regulations 1997 provides:

“5 – (1) Subject to the requirements of this regulation and regulation 5B, an administering authority may make an admission agreement with any community admission body.

(2) These are community admission bodies –

  (a) a body, other than the governors or managers of a voluntary school, which provides a public service in the United Kingdom otherwise than for the purposes of gain and which either – 

(i) has sufficient links with a Scheme employer for the body and the Scheme employer to be regarded as having a community of interest, whether because the operations of the body are dependent on the operations of the Scheme employer or otherwise, or 
(ii) is approved by the Secretary of State for the purpose of admission to the Scheme;

(b) a body, other than the governors or managers of a voluntary school, to the funds of which any Scheme employer contributes;

(c) a body representative –


(i) of local authorities,


(ii) of local authorities and officers of local authorities,

(iii) of officers of local authorities which is formed for the purpose of consultation as to the common interests of local authorities and the discussion of matters relating to local government, or

(iv) of Scheme employers;

(d) the Housing Corporation;

(e) the Commission for the New Towns;

(f) a company for the time being subject to the influence of a local authority as described in section 69 of the Local Government and Housing Act 1989; and

(g) a company for the time being subject to the influence of a Scheme employer listed in Schedule 2 (other than a local authority) as described in section 69 of the Local Government and Housing Act 1989 as if references in that section to a local authority were references to the listed Scheme employer.”    
MATERIAL FACTS
7. South West Herts Business Partnership (the Partnership) was comprised of Watford Borough Council, Hertsmere Council, Three Rivers Council, West Herts College, Watford Enterprise Agency and Watford Chamber of Commerce.  The Partnership’s role was to provide business link and economic development services. 

8. In July 1994 Mr Harrop was employed by West Herts College on a part time temporary basis and joined the LGPS. In January 1995 Mr Harrop’s temporary employment with West Herts College ended and he joined the Partnership. 

9. On 30 March 1995 Mr Harrop wrote to ITnet, the administrators of the LGPS, stating:

“Although I continued undertaking the same job after 17 January 1995. I am now employed by a private company which, although funded by both local and national government does not allow me to continue under the local government scheme.”
10. In June 1995 Mr Harrop wrote, signing the letter as Project Manager, to ITnet as follows:

“Although some staff will be seconded from the Councils, retaining their existing terms and conditions, there will be a number of people directly employed, who because of the DTI’s stipulated requirement of “Partners” forming a separate company to run B.L. on a “Commercial” basis, will not be able to enjoy the same pension benefits as the council staff.

In order, to provide attractive conditions of employment, compatibility with seconded staff (as well as other BL/TEC staff) and to facilitate easier administration,[the Partnership] wishes to apply for its direct staff to be given the opportunity to join the [the LGPS].

...

We would appreciate your early consideration of our application so that we may offer possible membership of the scheme to [the Partnership] employees.”

Mr Harrop did not receive a response to this letter.

11. On 29 February 1996 Mr Harrop sent Mr W at ITnet a fax stating:

“Following my letter of 15th June 1995 I have had four telephone conversations with you to request the setting up/continuance of the local government pension scheme for Business Link.”
Mr Harrop did not receive a response to this fax.

12. In a memorandum dated 5 July 1996 to Mr R and Mr L, directors of the Partnership, Mr Harrop says:

“When [the Partnership] was formed and my employment was transferred my pension arrangements were terminated. All my efforts to continue with the pension schemes through IT Net (Herts County Council) have failed and to be quite honest I have given up trying as they seem unwilling to co-operate.

I have therefore obtained a quotation for the supply of a scheme with similar conditions although no ‘private’ scheme offers a pension linked to final salary as well as being index linked. I have also brought into account pension, life assurance, sickness and health cover schemes provided as standard terms and conditions of employment by Business Link/Herts TEC.

...

Will you please consider the enclosed quotes and confirm whether you wish me to proceed.”
13. Mr Harrop followed up his memorandum of 5 July 1996 with a reminder on 25 July 1996. Mr Harrop says that he does not have copies of the responses to these memoranda.
14. In May 2005 Mr Harrop wrote to ITnet pointing out that the Partnership had recently recruited an Economic Development Manager, M, who was previously a member of the LGPS, and it had been agreed to allow this employee to continue her membership of the LGPS. Mr Harrop said that this decision discriminated against former employees of the Partnership who were prohibited from enjoying the benefits of the LGPS to which they were entitled. It appears that Mr Harrop sent the same letter to ITnet in August 2005.  
15. Serco responded in September 2005 stating:

15.1. Mr Harrop had left scheme employment on 17 January 1995 and there was no facility for private companies to have access to the LGPS;

15.2. the regulations were subsequently changed to allow employees who worked exclusively on TUPE transferred contracts to have access to the LGPS by virtue of an admission agreement;

15.3. the wording of the agreement and the date it came into effect would determine who was able to join the LGPS;

15.4. although early retirement rights transfer under TUPE, pension rights per se do not and a new employer is only required to provide a “broadly comparable” pension scheme;

15.5. the first option would be to ask his employer whether his employment was covered by the admission agreement and whether they would kindly allow him to join; and

15.6. as a last resort he could investigate whether he had any grounds for lodging a claim with an Industrial Tribunal of some kind.

16. Mr Harrop responded to Serco stating:

16.1. he was originally employed by West Herts College, but when a separate company was formed (the Partnership) he was not permitted to continue to participate in the LGPS;

16.2. it was ITnet and not his employer who terminated his membership of the LGPS; and
16.3. recent events have indicated that this should not have happened and if TUPE conditions had been properly followed, his membership of the LGPS would have continued.

17. Serco responded to Mr Harrop stating:

17.1. the key point is that he could not lawfully remain in the LGPS at the time his employment was transferred to a private company, notwithstanding that the regulations were subsequently changed; 

17.2. the 1997 Regulations were amended by statutory instrument in 2003, which allowed some employees of private companies, who worked exclusively on outsourced contracts and would have otherwise had access to the LGPS, to join the LGPS provided that their employers had been able to negotiate an admission agreement; 

17.3. even if he was able to persuade his employer to apply for admitted body status, he would only be eligible to join the LGPS if his job was covered by the agreement, and only then from the date that it came in to force; and  

17.4. the points that he had raised were questions of employment law rather than pensions issues, and they should be referred to his employer.    
18. On 9 January 2006 Mr Harrop wrote to Hertfordshire County Council (HCC) saying that at the time of his transfer from West Herts College to the Partnership, he was informed that he would no longer be able to continue as a member of the LGPS. At the time both he and his employer accepted this. Subsequently, when his replacement, Ms M, was appointed, she was allowed to stay in the LGPS which prompted him to query the matter as his circumstances had been identical. The response from Serco was that the rules had been amended in 2003 and they now allowed such transfers to take place. This explanation would have been accepted, if during the period of correspondence with Serco it had not come to light that at the same time of his transfer others transferring from local government employers, and other government agencies, to Herts Business Link had been allowed to remain in the LGPS.  The transfer of these people mirrored his circumstances and someone at ITnet (or someone instructed ITnet) to allow transferees to continue in the LGPS, but not accept his application.

19. Mr Harrop retired in 2005. As the matter remained unresolved Mr Harrop brought his complaint to me.

20. As a result of enquiries by my office Serco e-mailed Mr P, the Chief Executive for the Partnership, on 14 August 2007 asking for information about Mr Harrop’s role within the Partnership and explaining the complaint that Mr Harrop had made to me. Mr P responded by e-mail as follows:

“In reply to your email, Roger was already in post with [the Partnership] prior to me joining in 1995, so I had no dealings with his appointment or terms or employment. I was aware that Roger had made attempts to become a member of the [LGPS] at about the time, but I had no involvement with it.

The roles of both Roger and [Ms M] within [the Partnership]were very different. Roger was recruited as the SW Herts Business Link Manager, with added Economic Development responsibilities for the area. He was responsible for delivering Business Link awareness services as part of the local sub-office. This only lasted for three years when the pump priming funding ended and Business Link retrenched to St Albans Head Office. By that time Roger had initiated the Film Link activities and moved across to support this on a more full time basis. Roger was funded I believe by Business Link and the TEC.

[M] was recruited after [the Partnership] had agreed a new economic development strategy, which was to be funded entirely by the three local authorities and Herts Prosperity. Her role has been very much concerned with the economic development partnership with Watford, Three Rivers and Hertsmere BCs. 

...

[The Partnership] negotiated entry into the pension scheme because [M] made it a condition of her employment acceptance. She was already a member through previous employment. It was agreed by the partners particularly the LA’s, Watford BC undertook the recruitment process on [the Partnership’s] behalf.” 
SUBMISSIONS
21. In response to the complaint Serco say:

21.1. There is not a shred of merit in Mr Harrop’s case and it is outside the Pensions Ombudsman’s time limits. The statement made by Mr Harrop in his letter of 30 March 1995 appears to suggest that he had enquired about the possibility of joining the LGPS. However, he claimed that his letter of June 1995 showed that he was aware of the benefits of being in the LGPS and that there may have been a chance of negotiating an admission agreement in 1995, but for the alleged failings of others. 
21.2. Neither Mr Harrop nor the Partnership had any relationship with the LGPS at the time he sent his letter in June 1995. In other words, it is as though a member of the public had written to a third party administrator to enquire about the possibility of an admission agreement to the LGPS. In these circumstances, the most that they could have been done would be to pass the letter to the administrating authority, because admission agreements are outside the scope of their contract.

21.3. The regulation governing the LGPS and the Partnership’s employment conditions in 2005 were completely different from those in 1995. 
21.4. They did not receive either Mr Harrop’s letter of 15 June 1995 or his fax of 29 February 1996. In addition, they have no record of telephone calls Mr Harrop refers to and have no way of asking Mr W because he left service in 1998. Had they received these documents, or had Mr W received any enquiries from Mr Harrop, they would simply have passed the matter on to HCC who deal with admission agreements. Given that Mr Harrop was an employee (and not a member of the board of directors of the Partnership), he was writing as a member of the general public and HCC would, in turn, have referred the letter to his employers to ask whether they intended to give the County Secretary instructions.

21.5. Mr Harrop’s successor performs a markedly different role with the Partnership and she benefits from regulations 5A and 5B, which are comparatively recent additions to the 1997 Regulations.

21.6. It has been repeatedly pointed out to Mr Harrop that the pension scheme his employer chooses to place him in is one of his conditions of employment and therefore a question of law. The Partnership went through the trouble of setting up a new scheme for Mr Harrop and his colleagues and has never enquired about admitted body status.

21.7. Mr Harrop has submitted two internal memoranda he had sent on 5 and 25 July 1996 to two directors of the Partnership. He has not included their replies, but there is no record of the Partnership raising the matter with the County Secretary.

21.8. Given that neither Serco nor the County Secretaries department could progress this matter without instructions from Mr Harrop’s employer, failing to respond to his letter could only injure his prospects of obtaining an admission agreement if his employer was not aware of his aspirations.
21.9. Mr P’s e-mail shows that the employer was fully aware of Mr Harrop’s desire to become a member of the LGPS at the time, albeit they do not appear to have shown any inclination to act on it. In deed, this e-mail showed why the Partnership was willing to offer M an admission agreement, but no such offer was made to Mr Harrop:

21.9..1. Unlike Mr Harrop, Ms M was a member of the LGPS and she made continued membership a condition of accepting the job.

21.9..2. Unlike Mr Harrop, her role was funded exclusively by funds provided by scheduled bodies (Local Government).

21.9..3. A schedule body negotiated and underwrote the admission agreement.

21.10. The Partnership was not eligible to negotiate an admission agreement when Mr Harrop joined them in January 1995 in any case. They believe that this was still the case when Mr Harrop wrote to ITnet in June 1995. 
21.11. Even if the Partnership could have met one of the conditions, the administering authority was under no obligation to grant admitted body status; the granting of admitted body status was simply a discretion that the administering authority could exercise if they so wished. Furthermore, there is nothing to show that the Partnership had any inclination to negotiate an agreement or meet the (not inconsiderable) cost of employer’s contribution.

21.12. The directors of the Partnership would or should have considered the pension arrangements of their staff very carefully, and Mr Harrop ought to have raised concerns that he might have had about the pension scheme before accepting the job. Instead of questioning his conditions of employment at the time, he apparently waited six months and then queried the matter with them (the third party administrators of the LGPS) and held them responsible for his woes ever since.

21.13. For the avoidance of doubt, they had no involvement in deciding which pension scheme he should be in, they had no role in negotiating admission agreements and they could no reply to his letters of June 1995 or his fax of February 1996 because they did not receive them.  
22. Mr Harrop says:

22.1. The Partnership, apart from WENTA and the Chamber of Commerce, were all local government or government funded agencies. All their direct employees were entitled to membership of the LGPS. 

22.2. When his employment with West Herts College came to a close and he transferred to the Partnership, he received a letter informing him that ITnet would contact him about the options available in relation to the LGPS. He would have expected at that time, and following his subsequent correspondence, that ITnet would have contacted him explaining the options available, including the possibility of submitting an application for an admission agreement for the Partnership.  
22.3. With regard to his letter of June 1995, although his membership of the LGPS had been terminated, he was writing on behalf of the Partnership as Company Secretary. As Company Secretary he was responsible for setting up the Partnership and had the authority to negotiate pension agreements, which he subsequently did following no response from ITnet. It was the responsibility of ITnet to process his enquiry and request and forward it on to HCC, which it failed to do.
22.4. As he received no response from ITnet and through discussions at Business Link meetings, he was led to believe that employees of ‘private companies’ were not eligible for the LGPS. He therefore initiated a private scheme for employees of the Partnership.

22.5. Following his correspondence of 5 and 25 July 1996 (see paragraphs 11 and 12) with Mr R and Mr L, a meeting was held to discuss the terms and conditions of employment for him and other employees of the Partnership. During this meeting, it was agreed to proceed with setting up a private pension scheme for the Partnership.

22.6. He now understands that Business Link made a commercial decision not to offer employees membership of the LGPS and therefore expressed the view that it was not available. However a number of staff who transferred to Business Link from other organisations at the same time as himself and who were already members of the LGPS were allowed to maintain their membership.

22.7. Ms M, his successor, had the same economic development remit and objectives by the Partnership as he did. Time had changed the emphasis. In 1995 there was high unemployment so the emphasis was on regeneration and inward investment, whereas in 2005 the emphasis was more on information and access to services.  

22.8. He was responsible for setting up a pension scheme for the Partnership. If he had known that it was possible to stay in the LGPS and make it available to other employees of the Partnership, he would have negotiated an admission agreement with HCC. 

22.9. Mr P was not involved in the setting up of the Partnership nor was he involved, when he was a director, with the terms and conditions of employment. He had never communicated with Mr P about the LGPS, so he could not see how Mr P could claim awareness that he had made attempts to join the LGPS. 
22.10. The fact that Ms M had made continuing membership of the LGPS a condition of joining the Partnership is irrelevant. The Partnership had discretion to agree terms and conditions as they felt fit.

22.11. Under the rules and regulations in 1995, it would have been possible for the Partnership to negotiate membership of the LGPS for their employees. The directors of the Partnership did carefully consider pension arrangements for the staff. Unfortunately, because of the perceived impression that the LGPS was not an available option, they choose to implement their own pension scheme. Had ITnet responded to his letter of June 1995, the Partnership would have negotiated a preferred option to join the LGPS.

CONCLUSIONS
23. Serco claim that Mr Harrop’s complaint was made outside the relevant time limits, because he was aware of the benefits of the LGPS and had made enquiries about the possibility of joining it in 1995. I accept that Mr Harrop had made enquiries of ITnet in 1995 about joining the LGPS and if his complaint was that he did not know at the time that he was not going to be included in the LGPS, I would agree that his complaint might be outside my jurisdiction. However at least part of his complaint is that had he been given more information at the time he left the LGPS, he would have known that there was a possibility of continuing his membership. There is nothing in the evidence to show that Mr Harrop was informed of this in 1995. I therefore do not agree that Mr Harrop’s complaint as a whole was made outside the time limits.  

24. Mr Harrop wrote to ITnet in June 1995 applying on behalf of himself and staff of the Partnership, who were not already members of the LGPS, to join the LGPS. Serco say that they did not receive this letter, or Mr Harrop’s fax of February 1996, and they also do not have a note of his telephone calls. Serco state that at the time Mr Harrop left the LGPS in 1995, the Partnership was not eligible to negotiate an admission agreement. Even if the Partnership was eligible, admission agreements are outside the scope of their contract, and had they received Mr Harrop’s communications they would have passed them on to HCC. The matter would then have been referred to Mr Harrop’s employers for instructions to be given to the County Secretary.  Mr Harrop says that if Serco had replied he would have taken appropriate action.  But anyway I could not possibly conclude that the outcome would have been the Mr Harrop would ultimately have been able to join the LGPS.
25. Mr Harrop says that the Partnership in 1995 was made up of local government or government funded agencies, and all their direct employees were entitled to membership of the LGPS. While I accept that the Partnership was made up of local government or government funded agencies, unless it fell within the description of an ‘employing body’ as defined in the 1986 or 1995 Regulations then all its employees were not necessarily entitled to membership of the LGPS. Mr Harrop says that the Partnership is now an employing body and there has been no change in its makeup.  But establishing the Partnership’s eligibility is not the same as establishing that membership ought to have been available to Mr Harrop.
26. With regard to Serco’s eligibility to make an admission agreement, the 1986 Regulations requires an ‘administering authority’ to make an admission agreement in order that employees of employing bodies may participate in the LGPS. An ‘administering authority’ is defined as a body required to maintain a superannuation fund under the regulations. I would therefore agree that Serco could not have made an admission agreement as they are not an ‘administering authority’ within the definition of the 1986 or 1995 Regulations. That role in this case would more properly fall to HCC. As Serco were not in a position to make an admission agreement, I find that they had no responsibility to inform Mr Harrop in 1995 of the possibility of effecting an admission agreement. 
27. Mr Harrop says that as Company Secretary he was responsible for negotiating a pension scheme for the Partnership and if he had known that it was possible to stay in the LGPS, he would have negotiated an admission agreement with HCC. Amongst the steps necessary to reach that conclusion I would have to decide: 
27.1. That Mr Harrop had the authority to negotiate an admission agreement on behalf of the Partnership. 
27.2. Had ITnet received Mr Harrop’s enquiries in June 1995 and February 1996 and referred the matter to HCC at that time, HCC would have granted the Partnership admitted body status. 

27.3. If HCC had agreed that the Partnership was prepared to allow its employees to participate in the LGPS.
28. I cannot conclude that but for maladministration (which anyway I have not found to have taken place) Mr Harrop would have been able to continue his membership of the LGPS. For the reasons given in above, I do not uphold Mr Harrop’s complaint against Serco.

TONY KING

Pensions Ombudsman

25 October 2007
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