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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Armstrong

	Scheme
	:
	William Cook plc 1992 Pension Scheme (the “Scheme”)

	Respondents
	:

:
	William Cook Ltd (formerly William Cook plc) (the “Employer”)

The Trustees of the Scheme (the “Trustees”)


MATTERS FOR DETERMINATION

1. Mr Armstrong complains that the Respondents linked the conversion value of his benefits, moving between the defined benefits section (“DB Section”) and defined contribution section (“DC Section”) of the Scheme, to the performance of the Legal&General Consensus Index Fund (the “L&G Fund”) from 31 October 2000 to the date of the conversion, 31 March 2001.  Mr Armstrong says this was contrary to announcements and promises previously made to him.  It is alleged this was:

1.1. maladministration; and/or

1.2. a breach of contract; and/or

1.3. precluded by promissory estoppel and/or estoppel by convention.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. A number of other members of the Scheme have brought similar complaints to that made by Mr Armstrong.  Whilst at this stage I am dealing only with Mr Armstrong’s complaint, I have asked the other complainants to express a view on the general issues raised by Mr Armstrong’s complaint.
MATERIAL FACTS
4. On 31 January 2000, the Employer wrote to all active members, including Mr Armstrong, explaining that the Scheme had a Minimum Funding Requirement (“MFR”) deficit of £1.6 million.  As a result, both the Employer and active Scheme members increased their contributions into the Scheme.
5. On 25 January 2001, the Employer wrote to all active members of the Scheme, including Mr Armstrong, saying that, since the last valuation, the funding position of the Scheme had deteriorated.  Indeed, as at 31 October 2000, the Scheme had a shortfall of £4.1 million on an MFR basis.  The Employer explained that, due to the worsening position, the cost of the Scheme would increase to a level that threatened the Employer’s financial viability.  Given this, and after taking advice, it decided that members would cease to accrue benefits on a final salary basis as from 31 March 2001.  The Employer continued by saying that:
“There are two choices open to you.

The first choice is to join a new [DC section] of the Scheme by converting the value of your accrued benefits to date.

…

If you decide to join the [DC section], the current value of your benefits in the Scheme will be transferred into your own individual fund and the [Employer] will contribute 4% of your future pensionable earnings to your fund from 1st April 2001.  The amount of money paid to your individual fund will reflect the current funding position of the Scheme.

[The Employer] has an ongoing obligation to make contributions to the closed [DB section] to keep it fully funded, which is why its contributions to the [DC section] are limited to 4%.  However, members will obtain additional benefits from being contracted into the State Earnings Related Pension Scheme, to which [the Employer] will also contribute.  Members’ contributions will also be a minimum of 4%.

In addition, if you decide to join the [DC section], the [Employer] will continue to pay the cost of providing life assurance cover in the event of your death.  In the event of your death the full value of your pension account will be paid to your dependents subject only to Inland Revenue limits.

The second choice is to become a deferred pensioner.  In this case your benefits from the [DB section] will be calculated based on your pensionable service to 31 March 2001 and your final pensionable salary at that date.  Life insurance cover will cease (although certain special arrangements will be considered for members within three years of normal retirement).

…”

6. The Employer also advised that more detailed information would be provided in February 2001 and that KPMG Pensions had been appointed to make a series of presentations during February and March.
7. On 2 February 2001, the Trustees wrote to all active members of the Scheme.  They explained that the deficit had increased to £4.1 million, despite the Scheme’s investment managers’ above average performance.  They also outlined that it was their duty to administer the Scheme in the best interests of all members and within the terms of the Trust Deed and Rules.  They continued by saying that:

“For the avoidance of doubt, we can confirm that [the Employer] has paid in full its contributions to the Scheme according to the advice given by the Scheme Actuary.  [The Employer] had in fact increased its contributions following the last two actuarial reviews of the Scheme.  However, it has now stated it cannot afford to increase its contributions any further.  [The Employer] has stated that the provision of benefits based on final salary cannot continue and members have the choice of joining the new [DC section] for future benefits or becoming a deferred member of the [DB section].

…

Our legal advisors have confirmed that [the Employer]’s proposals can be legally made.

Our legal advisors have also stated that we can only agree to the proposed changes if all Scheme members are fully advised of what the changes mean to them financially.  Each member who decides to join the [DC section] of the Scheme must give their individual consent to the conversion of their benefits to a defined contribution basis.

We are committed to providing you with full details of these changes.  You must ensure that you have all the information you require before making your decision.  If, once you receive all the information, you are still unsure [about] what to do, you should seek independent financial advice.

If the proposals for a new [DC section] were not accepted by the Trustees, you would no longer be able to earn any additional pension benefits or life assurance benefits as [the Employer] would cease its contributions for active members.  We believe that it is in the members’ best interests for a [DC section] to be made available to allow ongoing pension and life cover to be made.

…

New arrangements

The changes mean that from 31 March 2001 you will no longer be able to earn final salary benefits in the Scheme.  You will either have a deferred pension based on your pensionable salary at and your pensionable service to 31 March 2001 or, to earn future benefits, you must convert your final salary benefits into the new [DC section].  The amount converted will be applied to your individual pension account as your starting fund to which future contributions will be added.  As the Scheme currently has a funding level which is estimated at 90-95% of the MFR liability, the amount converted will be 5-10% less than the full value of benefits earned to date.

…

From 1 April 2001, whichever option you take, you will contract back into SERPS, i.e. for employment after 1st April 2001 you will be entitled to a SERPS pension payable from State Pension Age.  This means that part of your retirement pension will be guaranteed.  As a result, your National Insurance contributions will increase to the full rate.  However, your total take home pay should not be lower than currently as you will pay lower pension contributions.”

8. On 16 February 2001, the Trustees wrote to all active members of the Scheme providing:

8.1. an illustration of benefits comparing likely pensions in the DC and DB sections;

8.2. a guide for members on benefits to be provided under the DC section; 

8.3. a guide produced by the Scheme’s investment managers, Legal and General, which contained information on fund choices the Trustees were offering under the Scheme; and  

8.4. a “commonly asked questions” document.  Questions 7 and 8 were:

“7. If I decide to join the DC section, what will happen to my existing benefits?

The current value of your benefits will be converted into a lump sum and will form the opening balance of your individual pension account.  You will no longer receive a guaranteed pension.

8. Will the amount paid into my account represent the full value of my existing benefits?

The amount converted from [the DB section] to form the opening balance of your individual account will be between 5% and 10% lower that (sic) the full value of benefits earned to date.  This reflects the current funding position of the Scheme.”

The 16 February letter also said, amongst other things, that:

“We are now in a position to confirm the amount of money available for those members who decide to join the [DC section].  The amount will be 94% of the value of benefits according to [MFR] rules as at 31 October 2000.  The amount actually received by your individual pension account will take into account the performance of the Scheme’s investments between this date and the date payment is made.

…

You will also be able to talk to a representative from KPMG Pensions, the Trustees’ advisors, to discuss individual queries.  Please note, however, that KPMG Pensions cannot give you financial advice and, if you need further assistance, you should speak to an independent financial advisor.”

9. On 6 March 2001, the Trustees sent the active members ‘membership application forms’ for the DC section, which, once completed, were to be returned to their local personnel department by an extended deadline of 31 March 2001.  Amongst other things, members were advised that, if they had not submitted an application form by the deadline, then they would have no subsequent right of entry to the DC Section.  The membership form included a declaration which stated:

“94% of the cash equivalent value of my final benefits for pensionable service up to 31 March 2001 will be converted to a defined contribution basis and transferred to my individual pension account within the [DC section].”

The application form also referred to the L&G Fund being one of the funds within the DC section open to member investment.  Members were also provided with ‘membership refusal forms’, should they wish to become deferred members of the DB section.

10. Having sent out the membership application forms, the Trustees wrote to all active members on 16 March 2001. The main reason for doing so was to announce a decision that had been made in a Trustee meeting the previous day, that:

“[the Employer] is prepared to increase the percentage of your accrued benefits transferred from 94% to 100%.  This means that if you choose to convert to the [DC section] (the Money Purchase Scheme), the full value of your share of the existing Fund will now be converted.  This is a significant improvement over what we previously proposed, and adds weight to the argument in favour of converting rather than becoming a deferred member.”

11. On 21 March 2001, the Chairman of the Trustees wrote to all active members, including Mr Armstrong, in response to requests for clarification over the increase to 100% of accrued benefits.  He said:

“Members will now receive 100% of the value of their accrued pension benefits when converting to [the DC section].  The date for calculating the value of those benefits will remain 31st October 2000.  The amount actually converted will be linked to the performance of the [L&G Fund] from 31st October 2000 to the date the conversion takes place.  The link to the index is to ensure that fluctuations in investment values do not cause aberrations in the Scheme’s position.  You should note that you will now be receiving the equivalent of 6% more units in the Consensus Fund (You may of course decide to invest these units within other fund options, i.e. gilts or cash).

Because of the recent adverse movements in world stock markets the value of these units has reduced from 243.829 pence at 31 October 2000 to 234.971 pence as at 8th March 2001.  However, the following example shows how the number of units you will get has increased by 6% as a result of the [Employer]’s announcement.

Example

	Previous basis (94% converted)
	
	New Basis (100% converted)
	

	Value of accrued benefits
	£50,000
	Value of accrued benefits 
	£50,000

	Amount converted from [DB] section
	£47,000
	Amount converted from [DB] section
	£50,000

	Units purchased in consensus index fund at 31st October 2000
	19,276
	Units purchased in consensus index fund at 31st October 2000
	20,505

	Value of units as at 8th  March 2001
	£45,293
	Value of units as at 8th March 2001
	£48,183


When, and if, markets recover and the value of these units returns to the October 2000 level then your fund value will increase accordingly.

I hope that this satisfactorily explains the conversion value and I look forward to receiving your option choice shortly.

All other information you have been given regarding the Scheme changes remains the same.”

12. Given that the membership application forms had been distributed on 6 March 2001, members who elected to join the DC section completed the forms at different times. Some members, having read about the increase from 94% to 100%, altered their membership application forms to reflect this.  

13. Mr Armstrong decided to become a member of the DC section and signed his membership form on 30 March 2001.  He elected to invest in the L&G Fund. 

14. Mr Armstrong subsequently received a statement of benefits from the Scheme as at 1 April 2001.  Amongst other things, the statement outlined Mr Armstrong’s DB conversion details, which were:

	Conversion Value Based on 31st October 2000 valuation
	L&G Units Based on 31st October 2000 Valuation
	Actual Conversion Value From [DB section]
	Actual Units Purchased

	£46,906.00
	19,237.25
	£44,001
	19,622.00


15. The Respondents say that the quantity of units in the L&G Fund which were purchased for Mr Armstrong was actually more than was required on a strict application of the L & G linkage mechanism.  Although not bound to do so, the Trustees, after discussion with the Scheme Actuary, felt able to increase the quantity of units purchased for all members transferring to the DC section, including Mr Armstrong, by 2%
16. Through Union-appointed solicitors, Mr Armstrong, along with a number of other Scheme members, complained to the Respondents.  They then commissioned an independent actuarial report by Punter Southall and Co (see appendix) before submitting a complaint to my office.

SUBMISSIONS

17. Both Mr Armstrong and the Respondents, through their respective representatives, have submitted lengthy submissions in support of their clients’ positions. 
18. At the heart of this complaint is Mr Armstrong’s contention that the Respondents erroneously linked the conversion value of his benefits to the performance of the L&G Fund. It is alleged that this was contrary to a promise that had been made to him and that he has suffered loss as a result. He argues that the conversion should have been linked to the performance of the Scheme’s assets. 

19. No party has submitted that it was unlawful, or constituted maladministration, for the transfer to take place. Nor has any party submitted that any legislation has been breached or that the Trustees have acted otherwise in accordance with the Scheme Rules. The sole issue is the basis upon which the transfer value was calculated. 

THE APPLICANT’S SUBMISSIONS

20. The central thrust of Mr Armstrong’s complaint is that the Respondents made a promise to him (and the other members), which has been broken. The promise was a simple one; namely, to use the performance of the Scheme’s investments, rather than the L&G Fund, as a basis for converting his benefits between the DB and DC Sections, as set out in the letter of 16 February 2001. Mr Armstrong submits that the promise had contractual effect. 

21. In the alternative, he submits that the promise has the effect of an estoppel whether by promise or by convention. I note that this is only passingly referred to in the original application and has not been developed. However, I have dealt with it below in so far as is necessary. Finally, that the use of L&G Fund constituted an act of maladministration. 
22. As to the alleged contract, Mr Armstrong submits that the various announcements and the application form “cumulatively” amounted to an offer, and set out the terms of the offer. He submits that the announcements used the language of offers. Further, he rejects an alternative analysis which identifies his application to join the DC section as an offer. He submits that this does not fit with the logic of the conversion process because the members were not in reality offering anything.
23. Mr Armstrong maintains that the language used in the announcements was definitive enough to constitute an offer.

24. As regards the timing of the applications and the effect this had on the contracts entered into by individual members, Mr Armstrong submits that, where an announcement was made after a member had returned their application form, that announcement should be seen as a unilateral variation imposed upon the member..
25. As regards the terms of the alleged contract, the key term, (or representation in relation to an estoppel argument) was that the conversion value would be linked to the movement in the value of the assets of the Scheme rather than the L&G Fund. 

26. The announcement on 16 February 2001, stated, “the amount actually received by your individual pensions account will take into account the performance of the Scheme’s investments between this date and the date the payment is made.”  It was not until 21 March 2001, that the Chairman of the Trustees stated that “the amount actually converted will be linked to the performance of the L&G Fund from 31 October 2000 to the date that the conversion takes place”.  

27. Mr Armstrong submits that the 16 February 2001 announcement amounted to an offer, which he, along with other members, accepted when they completed the membership application forms. He submits that the announcement made on 21 March 2001 was misleading, because it gave the impression that there would still be a link to the Scheme’s assets. Alternatively, it was void for uncertainty because it contradicted the announcement of 16 February 2001 and the stated objective of protecting the Scheme’s position. Further, Mr Armstrong submits that, for those members who, like him, returned their application forms after the 21 March 2001 announcement, it would be inequitable to impose the link to the L&G Fund.

28. Therefore, Mr Armstrong maintains that he elected to transfer to the DC Section on the footing that the conversion value of his benefits would be linked to the movement in value of the Scheme’s investments rather than the L&G Fund.
29. The reason why this is significant is because, in Mr Armstrong’s submission, the Scheme’s investments out performed the L&G Fund. Therefore, the L&G Fund was a poor term of reference and Mr Armstrong, and others, would have been better off had the performance of the Scheme’s investments been used. Mr Armstrong says that he and others were first informed of this potential loss by an actuary in March 2004. The alleged loss is dealt with by the expert report from Punter Southall, which is discussed in more detail in paragraph 32 below.
30. Mr Armstrong also submits that the announcements constituted a representation, on which he reasonably relied, and therefore the Trustees should be estopped from using anything other than the performance of the Scheme’s assets when calculating his benefits. 

THE RESPONDENTS’ SUBMISSIONS

31. The Respondents make the following submissions:

31.1. the announcements did not amount to a promise that had any form of binding effect, whether contractual or otherwise. Further, that the members did not rely on the announcements and, even if they did, they have not suffered any loss;
31.2. the words in the announcement of 16 February 2001 that “the amount actually received by your individual pension account will take into account the performance of the Scheme’s investments between [31 October] and the date payment is made” did not mean “the amount actually received would be linked to the performance of the Scheme’s investments”. The reference to the performance of the Scheme’s assets was material in the sense of determining whether the 94% MFR value could be maintained, or, if not, whether a greater or lesser percentage should be substituted, or if the process should go ahead at all;
31.3. the announcements were not capable of having any contractual effect. They were released to the members in order to keep them informed, in light of the Employer’s decision to terminate the DB arrangement. If they were to have any effect then, at most, they amounted to an “invitation to treat” rather than an offer;
31.4. the announcements were not capable of being accepted in any event. Firstly, the announcements were vague and were not sufficiently detailed so as to be capable of providing contractual certainty. This is supported by the fact that a number of members sought clarification (see paragraph 11). Secondly, and more significantly, it was not the Trustees who were making the offers, but the members.  This is because, when the situation is analysed correctly, the members were filling in membership application forms to join the DC Section. These membership forms can only be construed as “offers”, which the Trustees could either choose to accept or reject. Therefore, rather than accepting the Trustees’ offer, Mr Armstrong was actually offering to join;

31.5. Mr Armstrong’s arguments cannot be right since it would mean that members, depending on when they signed their membership forms, would be agreeing to one of three sets of contractual terms, namely:

a. 94% of MFR and a conversion linked to the Scheme’s investments (Applicable to those members who completed their application forms between the 6 March and 16 March 2001);

b. 100% of MFR and a conversion linked to the Scheme’s investments (Applicable to those members who completed their application forms between the 16 March 2001 and 20 March 2001); and

c. 100% of MFR and a conversion linked to the L&G Fund (Applicable to those members who completed their application forms between the 21 March 2001 and 31 March 2001);
31.6. the analysis at 31.5 above cannot be correct as it produces potential inequality between the members. Further, some members would be “accepting” on the basis that they would receive 94% on an MFR basis event though what they actually received was 100% on an MFR basis. These inconsistencies are removed if the Respondents’ approach is adopted, namely that the members offered to transfer. Those offers were accepted by the Trustees on the terms as identified in paragraph 31(5)(c) above;
31.7. there is nothing to suggest that members relied on the announcement made on 16 February 2001.  If they did, then following the announcement on 21 March 2001, they could have contacted the Trustees and cancelled their applications to join the DC Section. This is obviously significant in relation to any suggestion that the Respondents are estopped from using the L&G Fund in calculating members’ benefits;

31.8. aside from the contractual point, the Trustees point out that they have done nothing that amounts to maladministration. This is because they have, at all times, acted in accordance with professional advice and have always acted in the best interests of the members; 

31.9. the reason that the benefits were linked to the L&G Fund, rather than to the assets of the Scheme, was because it was considered to be the most suitable for active members given its equity content. The assets backing the active liabilities in the Scheme’s investment portfolio were predominantly equity based. These are to be contrasted with the portion of the Scheme’s assets underlying the pensioner members i.e. bonds. It would have been wrong for the Trustees to have used bond based assets for transferring members as by doing so they would have reduced the security for non-transferring members, particularly pensioners;
31.10. Mr Armstrong, and others, have not suffered any loss. This is because any decrease in the value of their benefits, by reference to the L&G Fund, was offset by the increase from 94% to 100% of the MFR value. Furthermore, the Trustees also felt able to increase the quantity of units purchased for Mr Armstrong and others by a further 2%, with the approval of the Scheme Actuary.  The Respondents say this was because this was a turbulent period in financial markets, with most investments falling in value but some classes more than others.  Over the period 31 October 2000 to 31 March 2001, the L&G Fund had fallen by 8%.  On the 94% basis, Mr Armstrong would have received 18,083.02 units.  On the 100% basis, he would have received 19,237.25 units.  In actual fact, Mr Armstrong received 19,622.00 units, which included the additional 2%.  This serves to emphasise the extent to which the Trustees were making every effort to act in the best interests of members in a difficult financial climate;

31.11. due to a drop in the price of units in the L&G Fund, the purchasing power of Mr Armstrong’s money improved to such an extent that he was able to buy more units than would have been possible had the transfer taken place in October 2000.

THE PUNTER SOUTHALL REPORT

32. The report is extensive and it is not necessary to rehearse it fully. However, it provides (in a qualified way) two key points. Firstly, the report demonstrates that the use of the L & G Fund did result in a loss to the members of 2.5%, in that the members who transferred would have received 2.5% more if the movement in value of the assets of the Scheme had been the reference point rather than the L&G Fund. However, the report goes on to state that this loss would have been more than offset by members receiving an uplift to 100% of MFR. Taking this into account then the transfer resulted in a net gain to the members of 3.65%. 

CONCLUSIONS

33. Mr Armstrong’s complaint is that he and the Respondents reached an agreement that binds them to converting his benefits on the basis of the movement in value of the Scheme’s assets, as opposed to the L&G Fund. For there to be a contract, there has to have been an offer, acceptance, contractual intention and consideration. I need not consider all of these elements since I am of the opinion that a number of them are missing and that therefore his assertion that there is a contract must fail.

34. First, Mr Armstrong needs to establish that the 16 February 2001 letter contained an offer. However, Mr Armstrong submits that the offer in this case was contained cumulatively in the various announcements and that he accepted the offer by completing and returning the membership application form. I do not accept this analysis.

35. The announcements were made in piecemeal fashion over a period of time and in advance of the transfer date. They were of an informative nature and were disseminated to all members in order to help them reach an informed decision about whether or not to join the DC Section. Further, the announcements were not issued by only one party; rather, announcements came at different times both from the Employer and from the Trustees. In my view, that supports the conclusion that the announcements did not constitute offers either individually or cumulatively.
36. A further difficulty with Mr Armstrong’s case, that the announcements amount to a “cumulative” offer, is that they reflect different terms as set out in paragraph 31.5 above. Mr Armstrong has simply selected the announcement he considers to be most beneficial and asserted that it reflects what was being offered. It is therefore difficult to see how this analysis identifies a clear offer that is capable of being accepted. It also produces the difficulty of members being treated differently depending upon when they signed and returned the membership forms.
37. Therefore, I cannot find that the announcements amounted to an offer or offers. It is stretching the law of contract too far to construe sequential announcements, which reflected a moving scenario, and which came from different parties,  as cumulative and certain enough to constitute offers. It is also completely contrary to the principle that trustees must treat all members equally. 
38. It is arguably a more accurate analysis that the announcements, if they had any effect at all in a contractual sense, were invitations to treat. On that basis, the membership acceptance forms were an offer from the members to join the DC Section on the terms contained within that document which the Trustees could either accept or reject. I confess to some hesitation in accepting that the requisite elements to form a binding contract were present on this analysis, but observe that a conclusion on this aspect is not strictly necessary given my view that there was no offer from the Trustees. 
39. Mr Armstrong also brings his complaint on the grounds of promissory estoppel and estoppel by convention. The basis upon which such a claim should succeed has not however been developed in any detail by Mr Armstrong.
40. In order to establish a claim of promissory estoppel Mr Armstrong would need to demonstrate that, whilst falling short of being a contractual offer, the announcements constituted a promise  upon which he, and the other members where applicable, relied to their detriment
41. A major difficulty for Mr Armstrong is in demonstrating the necessary reliance. He appears to base his case for estoppel upon the fact that he relied upon the announcement of 16 February 2001 that the transfer value would be on the basis of a link to the Scheme assets.  However, even if it is correct to construe the letter of 16 February 2001 as promising such a link, it provided no information about how the Scheme assets were expected to perform. Indeed, the alleged representation that there would be a link to the Scheme assets was in no way presented as an inducement to agreeing to the transfer and there is no evidence before me to suggest that Mr Armstrong considered it as such. Indeed, it was not until March 2004 that Mr Armstrong, when informed by an actuary, discovered that the Scheme assets out performed the L&G Fund over the relevant period. 
42. In the absence of the essential element of reliance I do not consider it necessary to consider whether the other elements necessary to found a successful claim on the basis of promissory estoppel are present.
43. Further, I conclude that estoppel by convention does not apply on the facts of this case. No mutual agreement or assent or course of dealing between the parties regarding a link to the Scheme assets has been identified such that it would be inequitable for the transfer value to be calculated with reference to the L&G Fund.
44. Finally, I turn to the allegation of maladministration. I see no evidence that the Trustees have acted otherwise than on advice and with the best interests of the Scheme’s members at heart. I note, for example, that in the announcement of 21 March 2001, the Chairman of the Trustees stated that there had been “adverse movements of the world stock markets” between 31 October 2000 and 8 March 2001 and then proceeded to set out the effect this had had upon the value of units in the L&G Fund. 
45. Further, I accept the Respondents’ assertion that the link to the L&G Find was suitable for active members as a result of its equity content. Therefore, the decision to link to the L&G Fund did not, in and of itself, amount to maladministration. 

46. It is perhaps unfortunate that there is tension between some of the announcements with respect to the Scheme’s investments and the L&G Fund, but this does not constitute maladministration and was quickly clarified, within five days (in fact within three working days allowing for a weekend). The Trustees, when facilitating a transfer of this kind, have to act in a fiduciary capacity. There is nothing to suggest that they have failed to do so.
47. For the reasons given above, I do not uphold Mr Armstrong’s complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman
19 May 2008

Actuarial report provided by Punter Southall and Co, dated 31 August 2006
“…on the basis of the information now provided, I am of the opinion that the members who chose to convert their defined benefit entitlements into defined contribution entitlements on the terms implemented by the Scheme trustees do seem likely to have suffered a financial loss as a result of the conversion terms applied by the Scheme trustees relative to the terms originally offered.  However as I explain below further information is required if you wish me to confirm this and calculate the loss precisely.

On the basis of the information provided and otherwise generally available to me, my current “best estimate” guess is that, as a direct result of the trustees’ decision to apply [the L&G Fund] return instead of the actual return obtained on the Scheme’s assets over the relevant period, the amounted credited to any member’s individual pension account was at least 2.5% lower than it would have been if the Scheme’s actual performance over the period between 31 October 2000 to 31 March 2001 had been taken into account.  If it is determined that the members’ losses should be offset by the transfer value increase from 94% to 100% freely granted by the [Employer] then my above 2.5% “best estimate” of the members’ likely minimum loss would be replaced by a minimum “best estimate” gain of 3.65%.

As explained below, the above results assume that over the period 31 October 2000 to 31 March 2001 the Scheme’s asset returns were in line with the relevant stock market index (and reflecting the Scheme estimated asset profiles over the relevant period 31 October 2000 to 31 March 2001).

However I note that the Scheme’s two primary investment managers’ reports for the 12 months to 5 April 2001 (including in the 5 April 2001 accounts) indicate that the returns on their respective portfolios exceeded their benchmarks/targets over that 12 month period by significant margins; thus I would expect that the Scheme’s overall investment portfolio outperformed its benchmark/target and the weighted stock market index return over the period 31 October 2000 to 31 March 2001.

If the Scheme asset returns were higher than the index returns over the relevant period as seems most likely, the members’ actual loss would be higher than the 2.5% loss calculated using stock market returns; thus I have stated above that the members’ loss is likely to have been “at least 2.5%”.

Rationale for this conclusion

a) Period under consideration

The Trustees’ letter to members dated 16 February 2001 states that the amount which would actually be paid to a member’s “individual pension account” will take into account the performance of the Scheme’s investments between this date [31 October 2000] and the date payment is made”.  However in practice the trustees assumed that all relevant members’ funds were invested [in L&G Fund] units from 31 October 2000 (as set out in the trustees’ letter dated 21 March 2001).

Thus the period to which my considerations apply is 31 October 2000 to 31 March 2001, i.e. from the date on which the value of each member’s benefits and transfer amount were calculated up to the close of business on [the] day prior to members being granted a credit in the [DC] section.

b) The Scheme’s investment performance over this period

I have based my initial calculations on the summaries of the Scheme’s portfolio distributions contained in the Scheme’s 31 October 2000 to 5 April 2001 audited accounts, and reflected solely the returns calculated from the various stock market (Total Return) indices (primarily as published by FTSE) achieved over the period rather than the returns actually achieved by the Scheme’s assets over that period (as I do not have that information).

However given that the investment manager reports included in the 5 April 2001 accounts indicate that the portfolios of the Scheme’s two main managers produced investment returns over the 12 months to 5 April 2001 substantially in excess of benchmarks/targets, my approach of reflecting the stock market index returns over this period seems likely to prove to be a conservative estimate although the actual performance needs to be calculated before the final impact can be definitively confirmed.  I would observe that, given the extensive work carried out by [the Employer] and [the Trustees] in relation to this matter, it would however be surprising if they had not considered in any detail the Scheme’s actual performance and how it compared to [the L&G Fund] performance over this period.

I would however draw to your attention that at 30 October 2000, the Scheme held a significant element (about 20% of the Scheme’s assets) of cash and money market instrument investments which seems to have been a temporary position and the early investment of these funds could have distorted the overall returns achieved over the period to 31 March 2001.

c) Information on actual investment performance

I note that, according to the CAPS surveys covering the 6 months to 31 March 2001:

a) the P & D Managed Exempt Fund (in which approximately 10% of the Scheme’s assets were invested over the period) significantly outperformed in the median return achieved by its peer group,

b) though I appreciate this may not be replicated by the Scheme’s portfolio as managed by Clerical Medical, both their mixed managed funds (i.e. with and without property) underperformed (albeit quite modestly) their median funds over the same period, and that

c) [the L&G Fund] produced an investment return of minus 7.1% over the 6 months to 31 March 2001 (which compares to the median non-property mixed fund return of minus 8.0%)

I also note that the [Trustees’] annual report and accounts to 5 April 2001 states that over the year to 5 April 2001;

a) the Scheme’s assets managed by Clerical Medical produced a return of minus 1.4% compared to a median fund return of minus 7.2% (providing outperformance on this portfolio of approximately 5.8%) and

b) the Scheme’s assets managed by PDFM produced a positive return of 8.0% compared to an estimated benchmark return of minus 7.9% (providing outperformance on this portfolio of approximately 16%).

Given that these were the Scheme’s two primary investment managers over the period from 31 October 2000 until the transfer of funds to [the L&G Fund], it seem most likely that the Scheme’s investment performance exceeded both [the L&G Fund]’s performance and the return achieved by the weighted stock market index returns (i.e. reflecting the distribution of the Scheme assets between the major stock market sectors and investment types) over the period 31 October 2000 to 31 March 2001.

c) My calculation of the Scheme’s (likely minimum) performance over this period.

On the basis of the above information and assumptions, I calculate that over the period 31 October 2000 to 8 March 2001 (the date nearest to the end of period under consideration in respect of which I have information on the unit price for [the L&G Fund]), the Scheme’s overall investment return was minus 2% whereas over the same period [the L&G Fund] unit price fell by 3.6%.

This reflects that, over that period, the Scheme held a far larger proportion of its assets in fixed interest and index linked investments and cash (around 65% at 31 October 2000 which had reduced to about 52.5% at 5 April 2001) than [the L&G Fund] (which held less than 25% in these types of investment) and these fixed assets produced positive returns over that period when, generally, equities and especially overseas equities, produced negative returns.

I calculate that, as a result of the estimated asset profile of the Scheme’s overall portfolio relative to [the L&G Fund], over the period 31 October 2000 to 8 March 2001, the Scheme assets could have been expected (assuming they produced at least relevant stock market index returns) to have produced a return in excess of 2.5% higher overall relative to the return on [the L&G Fund] over that period.

In addition, based on the Scheme’s estimated asset profile and the changes in the relevant stock market indices over the period from 8 March 2001 to 31 March 2001, I also conclude that the Scheme’s assets would have continued to outperform [the L&G Fund] over that period when I note that equity prices generally fell by a further 5% compared to falls in fixed interest and index linked stock market prices generally of around 1%.

Hence I anticipate it is also likely that the Scheme members’ funds were credited with poorer performance for the period from 8 March 2001 to 31 March 2001 (as well as for the period 31 October 2000 to 8 March 2001) as a result of their funds been treated as being invested in [the L&G Fund] rather than in line with the Scheme assets actual performance over that period.

Using the same methodology as that applied to calculate the above relative returns over the period 31 October 2000 to 8 March 2001, I estimate that over the period, 8 March 2001 to 31 March 2001, [the L&G Fund] unit price would have fallen by a marginally larger percentage than the reduction in the value of the Scheme’s portfolio over the same period assuming both [the L&G Fund] and the Scheme’s portfolio achieved market index returns on the major elements of its investment portfolio.  I have however ignored this very modest likely extra return in the results set out below.
d) Results of my calculations and Conclusions

My current “best estimate”, based on the information provided to date and the CAPS reports immediately available to me, is that as a direct result of the trustees’ decision to apply [the L&G Fund] return instead of the actual return achieved the amount transferred for members who requested a transfer was at least 2.5% lower than it would have been if the Scheme’s actual performance over the period 31 October 2000 to 31 March 2001 had been taken into account.

To be fully consistent with the Scheme trustees’ original offer to members, this sum should then be applied to secure [L&G Fund] or other units for each members as selected by that member (or per the default option) based on the 31 March 2001 relevant managed fund unit price.

I would be pleased to refine this calculation; in order to do so I will require accurate and detailed information about the investment performance achieved by the Scheme’s portfolios and the values of the various portfolios and holdings and relevant L&G unit prices over the period 31 October 2000 to 31 March 2001.

e) Other observations

There are two other associated issues that I feel I should bring to your attention as follows:

You may wish to consider whether only those members who made their election to transfer prior to receipt of any correspondence in which they were advised that (as set out in the trustees’ letter of 21 March) “The amount actually converted will be linked to the performance of [the L&G Fund] from 31 October 2000” can validly claim to have incurred a loss.

Finally I note that Mr Cook’s letter of 16 March 2001 advises that the Company (and not the Trustees) “prepared to increase the percentage …from 94% to 100%”.  Given that [the Employer] offered this enhancement freely, I have based my conclusions on the premise that this enhancement should be considered totally independently of the loss now under consideration.

However, in the interests of completeness, only I do briefly consider the impact of the members’ “net” position at the end of this letter.  However I note that if it is determined that the losses should be offset by the transfer value increase from 94% to 100% then the above 2.5% minimum “best estimate” of the member’s loss would be replaced by a minimum “best estimate” gain of 3.65%.
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