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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E F Richards

	Scheme
	:
	Teachers’ Pension Scheme (the Scheme)

	Respondents
	:
	The Department for Children, Schools and Families (the Department)


Subject
Mr Richards says the ill-health pension he is receiving from the Scheme should be backdated to 11 April 2001, the date he became permanently unfit to teach. This is because he has later medical evidence that states he was permanently incapacitated at that time, even though he was not officially diagnosed as being permanently ill until May 2005.
The Ombudsman’s determination and short reasons
The complaint should not be upheld because, whatever later medical evidence may show, Mr Richards’ pension is being paid from the correct date in accordance with the Teachers’ Pensions Regulations 1997. 

DETAILED DETERMINATION
The Teachers’ Pensions Regulations 1997 (the Regulations)
1. Regulation E4(4) provides for the award of an incapacity pension. It says:

“Entitlement to payment of retirement benefits

E4. – (1) A person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

…
(4)
In case C the person – 

(a)

has not attained the normal pension age,
(b)
has ceased after 31st March 1972 and before attaining the normal pension age to be in pensionable employment,

(c)
is incapacitated, became so before attaining the normal pension age, and 
(i)

immediately before he became incapacitated – 

(aa)
was in pensionable employment, or …
2. Regulation E4(8) provides for an incapacity pension to be backdated to six months before the date of the last medical report considered by the Secretary of State. It says:

“Entitlement to payment of retirement benefits

E4
(8)
In Case C the entitlement takes effect …
[in specified circumstances]

or, (in all cases) if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.” 
3. Regulation E8(1)(b) provides for an incapacity pension to be enhanced where an application has been made within six months of leaving service. It says:

“Enhancement of retirement benefits in case of incapacity

E8. – (1) “This Regulation applies to a person who has become entitled to payment of retirement benefits by virtue of Regulation E4(3) or (4) by reason of his becoming incapacitated before ceasing to be in pensionable employment, but only if –
…
(b) the application for payment required by Regulation E33 is made within 6 months after the end of his pensionable employment.”
4. Regulation H7 provides discretion, exercisable by the Secretary of State, to extend time limits imposed by the Regulations. It says:

“Extension of time
H7. The Secretary of State may in any particular case extend, or treat as having been extended, the time within which anything is required or authorised to be done under these Regulations.”

Material Facts
5. Mr Richards was born on 19 July 1947. He was employed as a teacher and was a member of the Scheme. 
6. Mr Richards became ill in 2001 with symptoms including anxiety and depression. Despite receiving treatment, he did not recover. He was also being treated for skin cancer. His health continued to deteriorate to the extent that he resigned from his post, after 30 years of service, on the grounds of his continuing ill-health. His last day of employment was 31 August 2001. He was 55.
7. Mr Richards says he had hoped that his health would improve enough for him to be able to return to work and this was reflected in his resignation letter (dated 11 April 2001) and acknowledged by the College. In responding to his resignation the College suggested that he apply for ill-health early retirement. Although he asked for the paperwork to make an application, he did not pursue it at that time.

8. Mr Richards’ was finally diagnosed with Parkinson’s disease in May 2005. In July 2005 he applied for an ill-health pension from the Scheme. He recorded the date of onset of Parkinson’s disease on his application form as 2001.

9. Mr Richards’ application was accepted.  The last medical report considered was 12 August 2005.  An enhanced pension was put into payment with effect from 12 February 2005, six months beforehand.

10. According to the Department, any current independent medical evidence that proves Mr Richards had Parkinson’s disease in 2001 could only confirm, for application purposes, that treatment was being received, that he has Parkinson’s disease and that the disease was progressing. It would not retrospectively establish permanency of Mr Richards’ condition as at April 2001. 
Mr Richards’ position
11. He relies in particular upon a report dated 13 February 2006 from a consultant physician:

“I am writing as the Specialist Medical Practitioner in charge of the care of Mr Richards’ Parkinson’s disease. 

I was first referred Mr Richards in January 2005 for investigation of a tremor that he had developed in his left hand that had begun several months previously. My clinical assessment at that time, based on the available history and clinical examination, supported a diagnosis of Parkinson’s disease. I noted Mr Richards had suffered from an agitated depression that had resulted in him taking early retirement from teaching in the year 2001. I believe that this illness was the first clinical expression of Parkinson’s disease in this gentleman as it is well recognised that depression and anxiety can precede motor symptoms by several years. 

Today as specialists we are increasingly aware of non motor symptoms in Parkinson’s disease, including anxiety, depression, agitation and autonomic nervous disorders. These can often be a presenting feature of Parkinson’s disease that only becomes diagnosed when motor symptoms have developed and patients are then referred on for specialist assessment. I do not believe there is any doubt that the symptoms Mr Richards experienced back in 2001 are directly attributable to the underlying diagnosis of Parkinson’s disease.”
12. Parkinson’s disease is a degenerative and neurological condition. It is progressively permanent and he will receive on-going treatment for its duration. The depression he suffered when he left service in 2001 was an early, non-motor symptom of the disease that he was later diagnosed with. The more physical, motor symptoms of the disease appeared some years later.
13. He does not have diagnostic medical evidence from 2001 that shows he had such symptoms of Parkinson’s disease as it is difficult to diagnose with certainty in its earlier stages. Had he known that it was Parkinson’s disease that he was suffering from in 2001, he would have applied for an ill-health early retirement pension then. 
14. His health has continued to deteriorate since he left service. The fact that he is receiving on-going treatment means that he is permanently ill. The later diagnosis of Parkinson’s disease proves that the depression he suffered from in 2001 was the first clinical indication that he had the disease in 2001, as confirmed by the consultant. 
15. He is aware that he could have submitted an application in 2001, but as the Department say, it would have been unsuccessful as he was receiving on-going treatment. Also, when he did leave service he had only intended to stay off work until he had recovered enough to be able to return.
Conclusions

16. My office is independent from the Department.  It is not for me to award the backdated pension. My task is to investigate whether there has been any maladministration by the Department.  If there has, one possible outcome would be for me to direct the Department to backdate Mr Richards’ pension.

17. If, however, there has been no maladministration then the complaint cannot be upheld.  

18. The Department have to act in accordance with the Regulations.  Under regulation E(8) the pension would only normally be enhanced if the application was made within six months of employment ending.  In Mr Richards' case the application was well outside that.  However, the Department has exercised the discretion afforded by regulation H7 to extend the period during which the application should be made and Mr Richards has accordingly been provided with an enhanced pension.

19. Regulation E4(8) says that the pension comes into payment at the earliest six months before the last medical report.  The regulation H7 discretion only allows time to be extended “within which anything is required or authorised to be done”.  The starting date of 6 months before the medical report is not a time “within which anything is required or authorised to be done”.  It is simply a starting date. 

20. The Department has exercised what discretion they can.  There is no power for them to pay Mr Richards’ pension from an earlier date.  However sympathetic I or they may be to Mr Richards there is nothing more that the Regulations permit in the circumstances.
21. I therefore do not uphold the complaint.
TONY KING

Pensions Ombudsman

6 November 2008
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