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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	The Estate of the late Mr M S McNidder

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Worcester City Council (the City Council)

Worcestershire County Council (the County Council)  


MATTERS FOR DETERMINATION 

1. Mr Webb, the late Mr McNidder’s personal representative, complains that :

1.1. The City Council, Mr McNidder’s former employer, and the County Council, the administering authority, refuse to treat Mr McNidder as having died in retirement rather than in service.

1.2. The City Council did not inform Mr McNidder of the consequences of staying in employment.

1.3. The City Council and the County Council did not ensure that the person appointed to undertake Stage 1 of the Internal Disputes Resolution Procedure (IDRP) was independent of the person who carried out the review at Stage 2 of the IDRP.   
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS 
3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations). Regulation 27 deals with ill health retirement and provides as follows:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant. …”
4. Regulation 38 deals with payment of death grants and provides as follows:

“(1)
If a member dies, the administering authority at their absolute discretion may make payments to or for the benefit of the member's nominee or personal representatives, or any person appearing to the authority to have been his relative or dependant at any time.

(2)
The aggregate amount paid under paragraph (1) must not exceed the member's death grant.

(3)
The multiplier for an active member's death grant is 2.

(4)
The multiplier for a deferred member's death grant is the same as for his retirement grant.

(5)
The multiplier for a pensioner member's death grant is 5, but the amount so calculated is reduced by the amounts of any retirement pension paid to him.

(5A)
The multiplier for the death grant of a member who remains in service after his 65th birthday as referred to in regulation 25 A(1) is whichever of-

(a) 2, or (b)

gives the greater amount.

(6)
If the administering authority have not made payments under paragraph (1) equalling in aggregate the member's death grant before the expiry of the period of 2 years beginning with his death, they must pay an amount equal to the shortfall to the member's personal representatives.

(7)
For these Regulations, any payments made under paragraph (1) must be treated as payments made by way of death grant.” 

5. Regulation 50 deals with commutation in cases of exceptional ill-health and provides: 

“(1)
If, when a retirement pension first becomes payable to a member, the appropriate administering authority are satisfied that his life expectancy is less than one year, they may pay him a lump sum equal to five times the amount  of his annual rate of retirement pension, notwithstanding that such lump sum may exceed his lifetime allowance.

(1A)
An administering authority cannot be satisfied as mentioned in paragraph (1) unless they have first obtained a certificate from a fully registered person within the meaning of the Medical Act 1983 to the effect that the member's life expectancy is less than one year.

(2)
Such a payment discharges the authority's liability for that pension and for any lump sum death grant calculated by reference to that pension under the Scheme.”
6. Regulation 97 sets out who makes the decision regarding ill health early retirement, as follows:

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)
… 

in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 [early access to deferred benefits] on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

LEGISLATION 

7. Section 50 of Pensions Act 1995 requires schemes to make arrangements for the resolution of disagreements as follows:

“(1)
The trustees or managers of an occupational pension scheme must secure that such arrangements as are required by or under this section for the resolution of disagreements between prescribed persons about matters in relation to the scheme are made and implemented.

(2)
The arrangements must:
(a)
provide for a person, on the application of a complainant of a prescribed description, to give a decision on such a disagreement, and
(b)
require the trustees or managers, on the application of such a complainant following a decision given in accordance with paragraph (a), to reconsider the matter in question and confirm the decision or give a new decision in its place.  …”
MATERIAL FACTS

8. Mr McNidder was employed by the City Council and was a member of the LGPS.
9. In the early part of 2005 Mr McNidder was diagnosed with carcinoma of the oesophagus and subsequently underwent surgery and chemotherapy. 

10. The City Council referred Mr McNidder to a Consultant Occupational Health Physician, Dr McVittie, who saw him on 28 October 2005. Dr McVittie’s report dated 31 October 2005 states :

“…He is certainly a resilient character and, so far, has done well after extremely major surgery.

I agree his return to work plan as does his Oncologist. I have impressed upon his the need to avoid “mission creep” - and would be grateful if his colleagues could keep an eye on this and prevent him being tempted to take on more work than is good for him. …”

11. The City Council’s policy for monitoring sickness absence required a formal interview to be carried out for employees who had been absent on five separate occasions in twelve months. Mr McNidder attended a sickness absence interview, carried out by the Chief Executive, on 9 November 2005. The Chief Executive’s comments on the report of the interview reads as follows:

“I have maintained regular contact by personal visits, telephone calls and letters over the period of Stuart’s illness. Together with HPBS we have agreed to ease him back on the basis of 3 x half days per week for the time being. During this time he will concentrate on two special projects. Stuart is happy with this arrangement which he and I will monitor carefully.”
12. Mr McNidder returned to work on 11 November 2005.
13. Dr McVittie saw Mr McNidder again on 12 January 2006. Dr McVittie reported to City Council as follows:
“His recovery continues to go forwards without any current complications. He is now back to full time - although I have advised him to keep evening committee meetings down to a minimum.

I do not think there is any further value for him seeing me again at this stage but I would be delighted to do so should either you or he have any further concerns about his health and its impact upon his work.”

14. On 3 April 2006, Mr McNidder went on sick leave and he did not return to work. 
15. City Council’s Head of Personnel saw Mr McNidder on 12 April 2006. At that meeting Mr McNidder indicated that he intended to resign. The Head of Personnel says he advised Mr McNidder that he should instead formally request retirement on medical grounds.
16. On 18 April 2006, following a visit from Dr McVittie, Mr McNidder requested consideration of payment of ill health benefits. 

17. On 21 April 2006, Dr Ruffles, an independent occupational health physician, signed a Certificate of Permanent Incapacity in respect of Mr McNidder, which certified that Mr McNidder was permanently incapable of discharging efficiently the duties of his employment. The certificate also indicated that Mr McNidder’s life expectancy was less than one year.   
18. Mr McNidder died on 22 April 2006. 

19. The Certificate of Permanent Incapacity was received by the City Council on 5 May 2006. 
20. It was decided that Mr McNidder was to be treated as having died in employment. On 3 July 2006, Mr Webb wrote to the City Council complaining about that. The City Council’s Head of Personnel responded that there had not been sufficient time to resolve the pension issue before Mr McNidder had died.  

21. Mr Webb invoked Stage 1 of the IDRP process. The Appointed Person, the City Council’s Head of Legal and Democratic Services, provided her decision by email to the Head of Personnel on 30 October 2006. The email states: 

“I’ve reviewed the file and it is clear that until shortly before his death Stuart did not at any time indicate that he wished to consider ill health retirement. I cannot see that there was any breach of duty of care. Once it became clear that Stuart would not be able to return to work, every effort was made to deal with ill health retirement as speedily as possible, but sadly he deteriorated more quickly than expected and it was not possible to complete the procedure. Whilst I have every sympathy with the next of kin, my conclusion is that Stuart died in service.”  
22. Mr Webb was advised of this by way of a letter, dated 3 November 2006, from the Head of Personnel. 

23. Mr Webb invoked Stage 2 of IDRP by way of a letter dated 14 November 2006. The Pensions Manager of the County Council upheld the decision made at Stage 1 on 29 January 2007. 
24. The City Council have told my office that :
24.1. On Mr McNidder’s death an in service death grant of £141,668.62 (2 x salary) was paid to his son. 

24.2. No spouse’s or dependant’s pensions were payable.

24.3. If Mr McNidder had been granted ill health retirement benefits he would have been entitled to an annual pension of £35,506.91 and a lump sum of £104,992.46.

24.4. If Mr McNidder had died the day following the granting of ill health retirement benefits he would have received the lump sum of £104,992.46 and one day’s pension of £97.28, and there would have been a death grant of £177,437.27.

24.5. If Mr McNidder had applied to have his ill heath benefits commuted on the grounds that his life expectancy was less than 12 months he would have received the lump sum of £104,922 plus a commuted pension of £177,534.55.
SUBMISSIONS

25. Mr Webb submits: 
25.1. The Head of Personnel had a duty to tell Mr McNidder the possible consequences of remaining in service. Mr McNidder was unaware of the financial difference between death in service and death in retirement. 
25.2. Mr McNidder could have applied for, and would have been granted, ill health benefits many months before his death but he chose to continue working.

25.3. The City Council’s decision that Mr McNidder had died in service was transmitted to the County Council on 26 April 2006 which was before they had received the Certificate of Permanent Incapacity. Therefore the process of regarding him as having died in service had already begun before all the facts were known.
25.4. That the paperwork had not been completed by the County Council does not seem an adequate reason for denying Mr McNidder his choice. 
25.5. There was no independence in either the Stage 1 or Stage 2 IDRP process. The Stage 1 Appointed Person was an employee of City Council. Further, City Council and the County Council were clearly in touch with each other during  Stage 2 of IDRP. The regulations may not require the review to be carried out by someone external to the organisation but natural justice demands that it should be.
26. The County Council submit :

26.1. Stage 1 of the IDRP process was for the City Council to deal with as Scheme Employer and Stage 2 for the County Council as the administering authority. 
26.2. Regulation 38 is a clear regulation as regards 38(3) and 38(5), it is not something that provides for an exercise of discretion by the employer, Hence there is no provision for treating someone as having died in retirement when in fact they died in service.  
27. The City Council submit:

27.1. Mr McNidder died before the procedure for ill health retirement had been completed and the LGPS does not give the employer or the administering authority any discretion to approve ill health retirement where the procedure has not been completed.
27.2. Mr McNidder did not indicate that he wished to consider ill health retirement until shortly before his death.
27.3. It would be inappropriate for a member of staff to give financial advice on the merits of ill health retirement as opposed to continuing in service, such advice should be sought from a financial adviser.
27.4. The person appointed to undertake Stage I of the IDRP was independent. The regulations do not provide that the process should be undertaken by someone external to the organisation, and the Head of Legal and Democratic Services, the person who undertook the review, had not had any previous involvement in matters relating to Mr McNidder’s ill health retirement. 
CONCLUSIONS

28. Regulation 27 provides that where a member leaves local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension. 
29. Regulation 50, which deals with commutation in exceptional ill-health, only has any effect “when a retirement pension first becomes payable”.

30. But real events are rarely as clear cut as the Regulations anticipate.  The City Council, in obtaining the Certificate of Permanent Incapacity were, under the Regulations, taking a step that only had meaning if a pension was payable – that is if Mr McNidder was no longer in employment.  But the alternative would have been to proceed step by step ignoring that, before taking the irreversible step of leaving employment, Mr McNidder would have wanted to know whether his application for a pension would be accepted.   

31. If there is any doubt as to whether Mr McNidder was in fact in employment when he died, it can most easily be resolved by asking the question, “What would have happened if the application for ill-health retirement had failed (however unlikely that might have been)?”  The answer is undoubtedly that he would have continued to be paid until such time as he either retired or was dismissed due to his incapacity.  I find that at the time of his death he was in employment.

32. On 12 April 2006 Mr McNidder was apparently dissuaded by the Head of Personnel from resigning.  But even if Mr McNidder had resigned then, his resignation would on the balance of probabilities not have taken effect before his death only ten days later.
33. I have great sympathy for Mr McNidder’s family and personal representatives and the position they found themselves in after Mr McNidder’s death. However, the County Council are required to act in accordance with the Regulations that govern the LGPS and to provide members with the benefits appropriate to the facts at the time the entitlement arises and this is what they have done. 
34. Mr Webb maintains that there was a lack of independence during the IDRP process.  It was not inappropriate for the Head of Legal and Democratic Services to act as the Appointed Person at Stage I of the IDRP. The Pensions Act 1995 (the Act) requires the trustee or, in this case the scheme manager, to put in place arrangements for the resolution of disputes which provides for a person to give a decision on the disagreement before the matter was referred to manager, itself. There is nothing in the Act, or in the subsequent regulations made under the Act, to preclude the manager from appointing the Head of Legal and Democratic Services to this role. That said, it would have been more appropriate had the Appointed Person given the decision directly to Mr Webb rather than via the Head of Personnel. However, that does not  necessarily represent a lack of independence. The decision, in any event, was clearly made by the Head of Legal and Democratic Services as evidenced by the e mail dated 30 October 2006. As far as City Council and the County Council liaising during Stage 2 of IDRP in concerned, I have seen no evidence, other than an email which confirms the Stage 1 decision had been sent to the County Council, which leads me to believe that this happened.  
35. For the reasons given above I do not uphold this complaint.

TONY KING

Pensions Ombudsman

26 February 2008
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