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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M J Rowles FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	London Borough of Merton


MATTERS FOR DETERMINATION

1. Mrs Rowles complains that she was improperly refused an ill health pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mrs Rowles was employed by the London Borough of Merton (the Council) as a housing benefits assistant until 26 February 1995, when she was made redundant.  She left service with a deferred pension in the Local Government Pension Scheme (the scheme).  On 28 January 2003, when she was 45, she wrote to the Council requesting that she be paid an ill health pension.
4. The Scheme Regulations provide that an ill health pension can be paid if the member is permanently incapable of performing efficiently the duties of his or her employment or any comparable employment with his or her employing authority because of ill health or infirmity of mind and body.  The term “permanently incapable” is defined in the Scheme Regulations as meaning incapable until the member’s normal retirement date.
5. The Scheme Regulations also require an employer to obtain a certificate from an independent registered medical practitioner before making a decision on retirement benefits where ill health may be relevant.  The medical practitioner must be:
· Qualified in occupational health medicine,

· Approved by the appropriate administering authority (the Council),

· Not previously involved in the case in any way, and

· Not, and never have been, the representative of any party in the case.

6. The Council asked Dr Kalmus, an independent registered medical practitioner who fulfilled the above criteria, for an opinion.  Dr Kalmus obtained a report from Mrs Rowles’s GP.  The GP said that since losing her job, Mrs Rowles had suffered from depression.  She had been prescribed medication for this by the GP, but had not been referred to a psychiatrist.  On 5 September 2003 Dr Kalmus advised the Council that in her opinion Mrs Rowles did not meet the scheme’s criteria for an ill health pension.  The Council wrote to Mrs Rowles on 29 November 1993, rejecting her application for an ill health pension.
7. On 8 March 2005 Mrs Rowles’s GP wrote to the Council, saying that Mrs Rowles suffered from migraine and depression and was unable to seek employment.  The Council treated the GP’s letter as a fresh application from Mrs Rowles for an ill health pension.  The Council asked Dr Kalmus for an opinion.  Dr Kalmus asked Mrs Rowles’s GP for a report.  The GP said that Mrs Rowles’s depression continued and the recent death of her mother had made matters worse.  Mrs Rowles was on medication for depression and migraine.  She had not been referred to a psychiatrist.  The GP considered that Mrs Rowles would not be able to return to work for months or even years.
8. Dr Kalmus examined Mrs Rowles and recorded that she had suffered two bereavements in the last 11 months.  Her time was spent looking after her husband, who was in poor health.  She suffered from depression, migraine and pain.

9. On 16 August 2005 Dr Kalmus advised the Council that in her opinion, Mrs Rowles did not meet the scheme’s criteria for an ill health pension.  The Council referred the papers to Dr Cooper, who was an independent registered medical practitioner meeting the requirements listed in paragraph 5.  On 31 August 2005 Dr Cooper advised the Council that he agreed with Dr Kalmus.  The Council wrote to Mrs Rowles on 1 September 2005, rejecting her application for an ill health pension.
10. In January 2006 Mrs Rowles asked the Council to review its decision not to grant her an ill health pension.  She said that her health was poor when she worked for the Council, and her poor attendance record had been a factor in her being asked to volunteer for redundancy.  Mrs Rowles said that since leaving the Council’s employment her health had further deteriorated.  Her GP provided a report, stating that Mrs Rowles’s main problems were chronic depression and lower back pain.  She was on medication for depression, but her back pain had not responded well to anti inflammatory treatment, and she was waiting for an assessment on a chronic pain management programme.
11. On 15 February 2006 the Council wrote to Mrs Rowles.  It said that in making its decisions, it had to be guided by its medical advisers.  The Council confirmed that it would not grant Mrs Rowles an ill health pension.
SUBMISSIONS
12. Mrs Rowles says:

12.1. She has been unable to do any job since she was made redundant.  It follows that she meets the scheme’s criteria for an ill health pension.

12.2. She qualifies for a pension on the grounds of financial hardship alone.  Payment of her pension now would provide her with a measure of financial security.

13. The Council says:

13.1. It complied with the Scheme Regulations.
13.2. It has to be guided by its medical advisers.

CONCLUSIONS
14. The Scheme Regulations required the Council to obtain reports from appropriately qualified medical advisers and it did so.  Dr Kalmus should not have been asked for an opinion regarding Mrs Rowles’s second application, as she had been involved in the case previously.  However, the Council also referred Mrs Rowles’s second application to Dr Cooper, who had not been previously involved.
15. I appreciate that Mrs Rowles would like her pension to be paid early.  But the Council did not have any medical evidence to suggest that her illnesses were such as to fulfil the scheme’s criteria.  Therefore it could not properly grant Mrs Rowles an ill health pension.
16. It follows that I do not uphold Mrs Rowles’s complaint.

TONY KING

Pensions Ombudsman

12 May 2008
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