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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J D Welsh FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme (LGPS) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	Administrator: Strathclyde Pension Fund Office (SPFO)


MATTERS FOR DETERMINATION (dated 9 April 2007)

1. Mr Welsh’s complaint concerns SPFO’s admitted failure to inform Mr Welsh of certain consequences of re-employment with a LGPS employer.   
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Welsh retired from Glasgow City Council (GCC) on 18 December 1998 on efficiency grounds.  His LGPS benefits were based on 30 years 157 days service.  GCC awarded him 9 years 208 days compensatory added years (CAY) under the Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 which entitled him to an additional pension and lump sum.   

4. SPFO admits that on Mr Welsh’s retirement it failed to inform him that if he subsequently took up employment with an employer participating in LGPS (whether or not he rejoined LGPS) his CAY pension (and lump sum) would be reduced if his service during re-employment, together with his service upon which his (main) LGPS pension was based, exceeded the service he could have attained, assuming continuous employment from his retirement date to age 65.
5. Further, when Mr Welsh (as he was required to do by Regulation 110 of the Local Government Pension Scheme (Scotland) Regulations 1998) advised SPFO that he had taken up employment with East Dunbartonshire Council (EDC), SPFO, in its letter dated 17 March 1999, advised that there would be no adverse effects on his pension benefits.  Although that was correct in respect of Mr Welsh’s (main) LGPS benefits, the position regarding his CAY benefits was as set out above.  
6. SPFO wrote to him on 12 February 2006 saying that in view of his re employment his CAY pension would be affected when his employment with EDC ceased.  Mr Welsh informed SPFO that his employment had ceased (on 30 September 2005).  SPFO wrote again on 23 February 2006 saying that on retirement Mr Welsh’s service had been enhanced to 40 years.  Had he remained in employment until age 65 he could have attained 44 years 307 days service.  He could therefore have worked for EDC for 4 years 307 days before his CAY benefits were affected.  However, as he had worked for EDC for 6 years 235 days his CAY pension would be permanently reduced by 1 year 293 days.  

7. SPFO, having obtained Mr Welsh’s salary details from EDC, wrote to Mr Welsh on 13 March 2006 saying that Mr Welsh’s CAY pension would be permanently reduced by £156.93 per annum.  The letter said that overpayments totalled £545.92 and recovery would be effected from April 2006 by reducing Mr Welsh’s CAY pension by £13.08 per month and then withholding it for two months.  
8. Mr Welsh complained to SPFO.  SPFO admitted that it had not informed Mr Welsh of the consequences of re employment in terms of his CAY pension but said that SPFO had no discretion to waive the permanent reduction and had to reclaim the overpayment.  SPFO said it was open to Mr Welsh to instigate the Internal Dispute Resolution Procedure (IDRP) which Mr Welsh did.  

9. The stage 1 IDRP decision maker found that SPFO was acting within its statutory rights in seeking to reduce Mr Welsh’s CAY pension.  But he considered that SPFO had been at fault in not notifying Mr Welsh on his retirement that his CAY pension and lump sum could be subject to adjustment if Mr Welsh was re employed by a LGPS employer.  SPFO further failed to inform Mr Welsh when he told SPFO about his employment with EDC.  The stage 1 decision maker also considered that SPFO had attempted to impose recovery on Mr Welsh rather than agree a solution with him and that SPFO should have apologised for its omissions.   
10. At stage 2 Scottish Public Pensions Agency (SPPA) said that its function was limited to determining whether the relevant Regulations had been correctly applied.  Mr Welsh had not suggested that they had been misapplied.    
11. Mr Welsh consulted the Pensions Advisory Service (TPAS) who entered into correspondence with SPFO but the matter was not resolved and Mr Welsh made an application to the Pensions Ombudsman.  

SUBMISSIONS

From Mr Welsh:

12. SPFO quoted differing figures for the amount overpaid (£710.19 in a letter to TPAS, £747.69 and £75.13 in letters to Mr Welsh).  But Mr Welsh accepts as correct the figures supplied by SPFO to my office (£470.79 lump sum and £276.90 pension).  
13. Had he been aware of the correct position when he retired he “may well have” elected instead for a redundancy payment.  That would have given him an increased lump sum and reduced his CAY pension so that subsequent re employment would not have resulted in a reduction to his benefits.  
14. His CAY pension has been permanently reduced which will continue to impact on Mr Welsh for so long as his pension continues to be paid and on his wife if she draws a widow’s pension.  

15. About TPAS’ suggestion that he had not suffered financially (as the amount he had earned with EDC was far more than the abatement to his CAY pension) Mr Welsh said TPAS’ figures did not take into account the payment of a widow’s pension (Mr Welsh’s wife is six years younger than him and, as a female, has a longer life expectancy).  He also pointed out that TPAS had used his gross earnings with EDC but deduction of tax and national insurance contributions reduced the figures by about 30%.  He also incurred travelling and clothing costs.  Further, even if he did gain financially by working part time this impinged on his free time to pursue leisure activities and hobbies.  

16. His careful financial planning for his wife is now in disarray albeit by a small amount.  Adjustment of his CAY pension and recovery may be unlawful given that he had previously been informed that his part time employment would not affect his pension.   

17. To put matters right the overpayment should be waived.

From SPFO:

18. It had acknowledged its errors and apologised to Mr Welsh.  Steps had been taken to ensure that members were now fully informed of the effects of re employment where a CAY award was made.  SPFO deeply regretted the upset and inconvenience caused to Mr Welsh.
19. The correct figures for the overpayment are £470.79 in respect of the lump sum and £276.90 pension.  

CONCLUSIONS

20. SPFO has admitted it was at fault in two respects: it failed to point out to Mr Welsh on his retirement the possible effect of re employment on his CAY pension and lump sum, an omission which was repeated when Mr Welsh notified SPFO that he had taken up employment with EDC.  SPFO’s failings were maladministration.  

21. In consequence of that maladministration, did Mr Welsh suffer financial and/or non financial loss?  
22. The question is what he would have done, if he had known about the reduction.  He says that he would possibly have negotiated a different package, which would have been unaffected by subsequent employment. Although he says that he was offered but rejected redundancy as an alternative, as he does not now say that he would have taken redundancy, I do not need to consider whether he suffered financial loss in consequence of not taking that option.  
23. But there is another point.  Mr Welsh’s employment with EDC was pensionable.  Had he rejoined LGPS and had his employment continued until his normal retirement date, the additional pension that he would have earned would have substituted part of the reduction in CAY pension.  But Mr Welsh was unaware that his CAY would be reduced and he did not at any time during his employment with EDC rejoin LGPS.  He therefore lost the opportunity to mitigate his loss by rejoining LGPS.  If find that he would probably have done so if properly informed.
24. Mr Welsh would not have been able to have mitigated his loss precisely. My office has established that had Mr Welsh rejoined LGPS for the entire duration of his employment with EDC he would have earned, from age 65, extra pension of £659.91 per annum (with a surviving spouse’s pension of £329.95) and lump sum of £1,979.72. This compares with the reduction in CAY of £156.93 per annum.  So from age 65 he would have been better off.

25. However, the extra benefits would have cost Mr Welsh £2,852.50 in member contributions. The contributions would have been payable out of gross pay, so have a net value (assuming a 20% marginal rate of tax) of £2,282. And between 30 September 2005 (when Mr Welsh’s employment with EDC finished) and 18 May 2013 (his 65th birthday), he would still have suffered the reduction to his CAY and received no extra pension. 
26. Looked at in the round, however, the benefits that Mr Welsh would have received from rejoining LGPS, though deferred until 2013 and costing over £2,200, in value exceed the value of the reduction in CAY.
27. Since the steps that Mr Welsh would have taken if properly informed would have put him in a better position than the one he wanted to be in, I consider that the appropriate outcome is that SPFO should, in effect, not reduce the CAY (thus leaving him in the position he expected to be in).
28. Mr Welsh has also suffered non financial loss in the form of disappointment and inconvenience.
29. For the above reasons I uphold the complaint against SPFO. 
DIRECTION
30. Within 28 days of the date Determination SPFO is to:

· arrange for Mr Welsh to receive payments equivalent to the reduction in CAY resulting from his employment with EDC and to ensure that reductions in any ancillary benefits (for example in the pension to Mrs Welsh) will similarly be made up by them;

· pay Mr Welsh £200 to compensate him for distress and inconvenience caused by their maladministration.
31. SPFO shall not make any further demand upon Mr Welsh for repayment of the CAY benefits he has received.  
TONY KING

Pensions Ombudsman

26 June 2008
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