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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Shelton

	Scheme
	:
	ICI Pension Fund

	Respondent
	:
	The Trustees of the  ICI Pension Fund (the Trustees)


MATTERS FOR DETERMINATION 
1. The Applicant claims that the Trustees wrongly decided to refuse to award her benefits following the death of her ex-husband.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME
3. The Scheme is a final salary scheme established by a Trust Deed dated 22 July 1927. The current Trust Deed is dated 30 January 2002. The relevant Rules are the Rules approved in 1967 (“the Rules”).

4. Rule 29(A)(i) states that benefit payable to a widow under Rule 26 is payable only to “a person who is a lawful spouse of the Member at the time of his death.”

5. Rule 29(B)(i) provides that if “the legal widow of a Member is fifteen years or more younger than he is...” “the Trustees shall have the power, if they think right to do so, to reduce the amount of the pensions payable to the widow…as they may think fit and generally to deal with the case in such way as they consider right and fair in the circumstances” subject to the proviso that the reduction must not exceed 2.5% for each year of the disparity in excess of 15 years.

6. Section VIII of the Rules makes provision for the payment of a pension to a dependant nominated by a deceased Member. A Nominated Dependant can be nominated only by a Member “who has not been married or who has no spouse living or whose marriage has been dissolved by a decree absolute of divorce or nullity by a competent Court…” or who has been elected to be treated as single. Rule 41 prescribes that any nomination must be in writing but Rule 44 states that “the Trustees shall have a discretion to pay an amount equivalent to a Nominated Dependant’s cash benefit or pension to any person who, though not nominated by a deceased …Member… would in their opinion be eligible therefore had he been nominated and who remains so eligible in accordance with Rule 42”. Rule 42 prescribes that to be eligible the following conditions must be fulfilled.

“(A)
He must be at the date of death of the Nominator be shown to the satisfaction of the Trustees to be (and to have been for a period of not less than twelve months immediately prior thereto) financially dependant upon the Nominator.
(B) There must be no liability upon the Fund for payment of a widow’s or widower’s pension.

(C) The Trustees must be satisfied that his personal circumstances are such that he could not reasonably be expected to support himself adequately financially…”

The Rule also states that the date on which a spouse’s pension becomes payable is the day after the member’s death.

MATERIAL FACTS
7. The Applicant is the ex-wife of a senior research scientist (the Former Husband) with Imperial Chemical Industries (the Employer). They married in 1966 and had three children but were divorced on 5 July 1991 and the Former Husband was ordered by the Court to pay alimony to the Applicant in the sum of £800 per month. He took ill-health early retirement n October 1991. The Former Husband remarried in 1994 a woman who was eighteen years his junior (the Second Wife). They had one child. The Former Husband died on 28 July 2004 and the Second Wife as his widow was awarded an immediate pension by the Trustees. She died shortly afterwards.
8. The Applicant maintains that at the time of her Former Husband’s death he and his Second Wife had been separated for two years and that solicitors were preparing the documentation for their divorce. A document, now destroyed, was amongst the Former Husband’s papers at the time of his death that set out details of the proposed formal separation. The document, although signed by the parties and witnessed, had not however been formalised. She has further said that her Former Husband asked her to remarry him in May 2004 shortly before his death. She believes that the Trustees had received from her Former Husband a nomination for her to receive a pension after his death.
9. The Trustees refused the Applicant’s application for pension on 8 August 2007 on the basis that she was not entitled under the Rules to any benefits from the Fund. 
SUBMISSIONS

The Respondents
10. The Trustees say that the Applicant has not specified the benefits she believes are due to her.
11. The Trustees submit that in any event they have no power to award the Applicant a pension as she was not:
11.1. The legal spouse of the Former Husband at the time of his death within the meaning of Rule 29(A)(i); and

11.2. As the Second Wife was the legal spouse of the Former Husband at the time of his death they had no power to award the Applicant a Nominated Dependant’s pension under Rule 44 because of the provisions of Rule 42(B).
The Trustees also maintain that they had no power to consider the matter in relation to any date other than the date of the Former Husband’s death. 
The Applicant
12. The Applicant submits:

12.1. Her Former Husband had effectively elected to have himself treated as single in that the Second Wife had agreed to forego any pension or capital from the Former Husband’s estate upon his death;
12.2. She was married to her Former Husband while he worked for the employer and he paid into the Fund and earned the pension for 26 years of their marriage. The pension should therefore part of her marital property;
12.3. She believes that her alimony came from her Former Husband’s pension; and
12.4. The Second Wife relinquished all her rights to pension from the Scheme and capital from the Former Husband’s estate.

13. The Applicant further says that she has found the situation difficult and stressful. She believes that the Respondents should be directed to amend the Rules of the Fund to enable ex-wives to be able to receive at least some pension from it in their own right, regardless of their position. 

CONCLUSIONS
14. I agree with the Trustees that they could only consider the situation as it was presented to them on the death of the Former Husband. Because he was legally married to the Second Wife at the time of his death there was no basis for considering the Applicant as a Nominated Dependent even under the discretionary provisions of Rule 44.
15. I have not seen a copy of the draft separation agreement to which the Applicant refers, due to its destruction, but I can understand her disappointment, if at the time of the Former Husband’s death, there was reconciliation with him and matters were moving to a position where she might once again be his legal spouse or at the least a nominated dependant.
16. However, while the Second Wife remained the legal\spouse of the Former husband these were not matters the Trustees could take into account.
17. I note the Applicant’s wish that the Rules of the Fund be changed to accommodate ex-spouses. It is not within my power to direct that the Rules of the Fund be amended.
18. Accordingly, I am unable to uphold the complaint.

TONY KING
Pensions Ombudsman
22 February 2007
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