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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs K C Keane (deceased)

	Scheme
	:
	Local Government Pension Scheme

	Employing Authority
	:
	Birmingham City Council (BCC)

	Manager
	:
	Wolverhampton City Council (WCC)

	Administrator
	:
	West Midlands Pension Fund


MATTERS FOR DETERMINATION
1. The late Mrs Keane complained that BCC and WCC wrongly refused to backdate her deferred ill-health early retirement benefits from the Scheme to the date she left service.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

3. Mrs Keane died on 27 November 2007 and since then the complaint has been dealt with in accordance with section 147 of the Pension Schemes Act 1993.

THE REGULATIONS

4. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”).  Regulation 27, under the heading of “Ill-health”, is as follows:
“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5)
In paragraph (1) -

“comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to incapacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and
“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

5. Regulation 31, under the heading of “Other early leavers: deferred retirement benefits and elections for early payment”, is as follows:

“1)
If a member leaves a local government employment … before he is entitled to the immediate payment of his retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2)
An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph 6).

…

6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body -
(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and

(b) 
paragraphs (2) … do not apply.”

6. Regulation 97, under the heading of “First instance decisions”, is as follows:

“(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health or infirmity of mind or body.”

MATERIAL FACTS
7. Mrs Keane, a Home Care Assistant for BCC, suffered ill-health from about 1995 onwards, mainly in the form of abdominal pain.  She underwent much investigation and medical treatment in the years that followed, all of which resulted in a large amount of medical evidence and medical reports being produced.  From 2 October 2000, she became absent from work.
8. In a medical report to BCC from its Occupational Health service provider, dated 4 December 2001, an Occupational Health Physician said:

“… I have now had the opportunity to review Mrs Keane.

Unfortunately her initial recovery from low back pain has not been sustained and she has, in addition, developed other unrelated medical problems.

She does not qualify for ill health retirement and, at this stage, I see absolutely no prospect of her returning to work in any meaningful capacity.

I do not believe that Occupational Health has any more to offer her and at this stage I can only suggest that your review her contract on the grounds of capability.”

9. The same Occupational Health Physician provided another medical report to BCC on 6 February 2002, and said:
“… Mrs Keane attended my occupational health clinic this afternoon, 4 February, indicating her willingness to be considered for re-deployment on medical grounds.  Her general condition is that she cannot undertake repeated lifting, bending or twisting activities – and therefore the work of a home care assistant is preclude for her.
However, she is perfectly capable of undertaking light office duties.”

10. A representative of BCC visited Mrs Keane on 15 February 2002 and discussed with her the medical report above but Mrs Keane said that she did not feel well enough to be considered for any redeployment.
11. With effect from 25 February 2002, Mrs Keane’s employment with BCC was terminated on the grounds of medical incapability.  On 23 March 2002, she appealed to BCC about not being given ill-health early retirement from the Scheme and, after some delay, her appeal was accepted as a complaint under Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP).

12. For Stage 1 of IDRP, Mrs Keane was seen by an Occupational Health Physician of the Scheme’s Occupational Health service provider, on 3 October 2002.  In a medical report, dated 24 February 2003, the Occupational Health Physician said:

“… Information was received from her General Practitioner and from the Occupational Health Unit of Birmingham City Council.

…

She developed severe arthritis of the spine over some years and this led to an admission to hospital in September 2002.  When I saw her, a scan of her kidneys had been arranged of the 5th November because she had been having quite severe abdominal pains.  I understand, on closer questioning, that she had had quite severe abdominal pains from 1996 and it was thought at that time that this was due to chronic duodenal ulceration.

At the time I saw her, she had been off work from 2nd October 2000 and this was mainly due to abdominal pain, which led to further hospital admissions.  Since then she has developed quite severe low back pain and despite physiotherapy she does not seem to have had any improvement.  There seems to be some inconsistent and conflicting views as to whether all the pains are due to orthopaedic problem or whether it is connected to an abdominal problem.

…

I gather that redeployment was considered but she was advised to go to her General Practitioner to he signed ‘fit’ and then an office job was offered.  However, this was not felt to be suitable and it is with regard to the Home Help Assistant post that the appeal is involved.

…

In conclusion this lady has suffered with ill-health since 1996 mainly due to chronic pain, which is often abdominal and right sided but also in the lumbar spine.  Many specialist opinions have been sought and the only significant finding was duodenal ulceration…

Her General Practitioner is of the opinion that Mrs Keane’s situation is a complex one made up of physical and psychological factors resulting in chronic pain.  Obviously she will not be able to return to work as long as she has this chronic pain function but as yet I still remain unconvinced that this lady has permanent situation which would mean that she fulfils the criteria for ill-health retirement to the age of 65 and it is my opinion that she would benefit from psychiatric input and I would advise that this could be arranged through her General Practitioner.

I confirm that it is my opinion that Mrs Keane is not permanently incapable until the age of 65 years of discharging efficiently the duties of her former employment as a Home Care Assistant (or any comparable employment with her employing authority) because of ill health or infirmity of body or mind.”

13. In a letter to Mrs Keane, dated 28 February 2003, BCC’s Appointed Person under Stage 1 of IDRP refused her complaint for the reasons given in the Occupational Health Physician’s medical report above.
14. On 9 September 2003, Mrs Keane wrote to West Midlands Pension Fund asking for her deferred benefits from the Scheme to be put into payment, for which she provided additional medical evidence together with a previous General Practitioner’s medical report, dated 29 May 2001, which had been amended to correct some inaccuracies contained in that report.  She then attended a medical examination with her General Practitioner and received a further course of Hospital treatment from a Consultant in Pain Management before being examined by another Occupational Health Physician of the Scheme’s Occupational Health service provider, on 16 January 2004.  A medical report was then requested by the Occupation Health Physician from the Consultant in Pain Management but this was insufficient and, as she had not been seen for six months, a further medical examination was required by the Occupational Health Physician.  This was carried out on 9 September 2004.   
15. In a letter to Mrs Keane, dated 13 December 2004, West Midlands Pension Fund informed her that her deferred pension benefits from the Scheme could be brought into payment early on the grounds of permanent ill-health with effect from 19 November 2004.  

16. West Midlands Pension Fund wrote again to Mrs Keane on 15 March 2005, and said:

“Further to our recent discussions, I am pleased to say that [the Occupational Health Physician] has agreed that your application for the early payment of your deferred pension benefits on health grounds can be backdated to 9th September, 2003, the date on which you made your second application.”

17. Mrs Keane was unhappy that her benefits from the Scheme were not backdated to 25 February 2002, the date on which she had left service, and she indicated to BCC in April 2005 that she wished to make a complaint about this matter under Scheme’s IDRP.  This was eventually accepted by BCC as a formal IDRP complaint  

18. In a Stage 1 IDRP Decision Letter to Mrs Keane, dated 30 May 2007, BCC’s Appointed Person under IDRP said:

“… as your medical condition was assessed immediately prior to your dismissal in February 2002 and it was determined that you were not permanently incapable of performing the duties of your employment at that time, I do not see how your deferred pension benefits can be backdated to the date of your dismissal.  Your medical condition was also reviewed on appeal in February 2003 and it was reaffirmed that you did not qualify for the immediate payment of your pension benefits on the grounds of permanent ill health from February 2002.  Taking all of the above information into consideration, your appeal to have your pension benefits backdated to the 25th February 2002 is refused.”

19. Mrs Keane appealed against the Stage 1 IDRP decision and in a Stage 2 decision letter, dated 14 June 2007, WCC refused her appeal and said:
“In the light of [the conclusion in the Scheme’s Occupational Health Physician’s medical report of 24 February 2003], my formal decision, on behalf of the Administering Authority is to agree with the first stage decision of the Specified Person, since [the Occupational Health Physician’s] opinion was that when she saw you towards the end of 2002 you were not permanently incapable of discharging the duties of your former employment as a Home Care Assistant (or any comparable employment with your employing authority) because of ill-health or infirmity of body.  This opinion was issued after the date of the termination of your contract of employment.”

20. In July 2007 Mrs Keane was diagnosed with a cancer that had spread and she died on 27 November 2007.

21. The diagnosis was not made until my office’s investigation was well advanced, and is not relevant to the complaint made to me.  I have not dealt with any possible consequences of it in terms of Mrs Keane’s entitlement.  In a decision of the High Court that dealt with different regulations relating to the Local Government Pension Scheme, but not entirely dissimilar circumstances, it was held that, while a member will not ordinarily be entitled to contend that a previous final or unappealed decision was wrong on the evidence then available, he or she might be entitled to revive an earlier failed claim on new evidence in exceptional circumstances where justice so required (Spreadborough v Wandsworth BC EWHC 27 (Ch) - [2004]).   In the event that Mrs Keane's representatives produce any such evidence then BCC and/or WCC will no doubt consider it to the extent made necessary by the Spreadborough judgment.

CONCLUSIONS

22. Mrs Keane’s application for ill-health early retirement from the Scheme on leaving service was refused by BCC and its decision was upheld under Stage 1 of the Scheme’s IDRP.  She therefore became entitled to deferred benefits with effect from of the date she left service, 25 February 2002.  She then applied for the early payment of her deferred benefits on 9 September 2003, for which she provided additional medical evidence.  This was followed by further medical treatment and medical examinations by her General Practitioner and the Scheme’s Occupational Health service provider.

23. To be entitled to the early payment of the deferred benefits, under Regulation 31(6) of the 1997 Regulations, Mrs Keane had to be permanently incapable of discharging effectively the duties of her former employment, as a Home Help Assistant, because of ill-health or infirmity of mind or body.  Determining whether this was so was a question of fact for BCC.
24. Before making the decision, BCC was required, under Regulation 97(9), to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine, as to whether she met the criteria required for the early payment of her deferred benefits.

25. Mrs Keane’s medical condition was duly accepted by the Scheme’s Occupational Health service provider as qualifying for the early payment of her deferred benefits and, on further consideration, the Occupational Health Physician agreed that her medical condition had also been such on 9 September 2003, the date on which she had made her application.  BCC was, therefore, able to award her the payment of her deferred benefits from that date.

26. There is no discretion contained in the 1997 Regulations for either BCC or WCC to have backdated the payment of the deferred benefits beyond the date on which the Occupational Health service provider had certified Mrs Keane of being permanently incapable of carrying out her former duties with BCC.

27. I am unable to find that BCC or WCC’s refusal to backdate Mrs Keane’s payment of deferred benefits to 25 February 2002 was maladministration.

28. I do not uphold the complaint.

TONY KING

Pensions Ombudsman

17 March 2008


- 8 -


