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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S Robinson

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondent
	:
	The City of London Corporation (the City of London)


MATTERS FOR DETERMINATION 

1. Mrs Robinson complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) do not apply.”

5.
Regulation 97 deals with first instance decisions and provides:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

6.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,

states that:

Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.

MATERIAL FACTS

7. Mrs Robinson was born on 3 May 1954.
8. Mrs Robinson was employed by the City of London from 1 April 1985 until 26 August 2005 as a computer analyst.  She was a member of the LGPS during her service with the City of London.
9. Mrs Robinson started to work from home three days a week during February 2004 following her request to do so. On 25 October 2004, Mrs Robinson went on long term sickness absence. The reason for sickness recorded on her medical certificate was Chronic Fatigue Syndrome (CFS). She did not return to work.
10. Mrs Robinson’s GP referred her to Dr Smith, a Consultant in Chronic Fatigue and ME. On 22 November 2004, the City of London’s Occupational Health Unit (OHU) wrote to Dr Smith requesting a report based on his findings, including diagnosis and prognosis.
11. Dr Smith responded to the OHU on 24 November 2004. His report states:

“…As you have already observed she has been ill for some time, five years in total…She is unable to work at the moment and because she has been progressively getting worse over the last few years I would have thought she would not be able to consider being able to work for the foreseeable future and I am not in a position to tell when that might be.  …
I do not think that the position will change substantially for several months I suggest you request another review report at the beginning of February 2005.”

12. On 1 February 2005, the City of London’s OHU wrote again to Dr Smith saying:

“…I have been seeing her [Mrs Robinson] on and off since the year 2000, initially she had chronic back pain but when I saw her more recently in October 2004 she was experiencing left handed sciatica and lumbar disc disease. She had a MRI scan which seemed to show degenerative changes in the low back and was under an orthopaedic surgeon. She had several episodes of sickness absence for a week or two due to the back pain. I must say I was surprised to hear that she had been suffering from symptoms of chronic fatigue over the last five years because this has not been mentioned previously. I could be grateful if you would give me an idea as to the progress since you wrote to us on 24 November 2004. I imagine that it will be a fairly slow process, particularly if symptoms do go back several years. I realise that these days the cognitive behavioural therapy approach is preferred. 

I know that she has asked about ill health retirement. This can only be granted if there is a permanent incapacity until retirement age (65). I think it may be premature at this stage to be considering that but, in any case, before reaching any conclusion of permanence of her incapacity, we would have had to have observed effects of the treatment. At the same time we must not forget the chronic back pain which seems to have been a problem over the years.”
13. Dr Smith responded on 3 February 2005. His report concludes:

“…It is her level of intellectual dysfunction and cognitive disability that prevents her from working and this I think is going to be the sticking point and I can’t see that she is going to be well enough to return to work for the foreseeable future. The question now becomes one of whether she is going to get well enough to be able to return to work in a time frame acceptable to your good selves. It would seem that the only other options are for her to be considered for medical retirement on the grounds of ill health. I appreciate that this is not something that should be immediately considered until all other options have been explored and the limiting factor as I have already said is the time base involved…”

14.
On 10 February 2005, Mrs Robinson was visited at home by her line manager, her union representative and the City of London’s personnel officer. The report of the meeting states, among other things: 

“She said her specialist had told her that she had to accept that it was possible that she wouldn’t be able to work again and she found that very difficult.”  
“During the conversation with her she lost the thread a few times and had to be reminded of what was being discussed.”

“Duration of the visit had to be restricted to an hour as it was apparent that Sue was becoming very tired.”

“As Sue’s colleagues had had more contact with her than I have, I asked them how they thought she was compared to the last time they had seen her and they both agreed that she seemed to have deteriorated. It seems very unlikely that rehabilitation is an option at present.” 

15.
On 15 February 2005, the OHU physician wrote to the City of London’s HR department saying that he had received Dr Smith’s report of 3 February 2005. The letter concludes:

“…The consultant has confirmed that there has not been any real change in her condition…She will be starting some treatment but the condition does not usually respond very favourably and her specialist has confirmed that progress is likely to be slow. 

My own personal interpretation of this is that she is likely to remain absent from work for at least the next three months and possibly considerably longer. I understand that she wishes to explore the possibility of ill health retirement but it is certainly not possible to predict permanent incapacity up until the age of 65 as she is only just 50 and we are having to think about the next 15 years of her health. One would not even be in a position to make a judgment about whether the condition might be permanent until we have tried all treatment options and this is likely to take at least three to six months, and even then the situation may not be at all clear.”     
16. Having seen Mrs Robinson again 22 March 2005 the OHU wrote, on 30 March 2005, to the City of London’s personnel officer saying that Mrs Robinson would not be in position to return to work in the next four to six months and that the position regarding permanency had not changed since their letter of 12 February 2005. The letter concludes that Mrs Robinson had deferred the surgical option for her back problem on her CFS consultant’s advice.
17. On 26 April 2005, the OHU wrote to Dr Smith saying that they were continuing to consider the question of permanent incapacity and requested an update on Mrs Robinson’s condition. 
18. Dr Smith responded on 9 May 2005. His letter says that Mrs Robinson had nominated him to act on her behalf on matters relating to her health and gives an overview of Mrs Robinson’s current condition and the treatment options available to her. The letter concludes:

“…There are two accepted treatment options for chronic fatigue syndrome/ME, graduated exercise treatment and cognitive behavioural therapy…Bearing in mind that she has been ill for six years I would be surprised if active intervention with CBT and GET would have any significant improvement in eighteen months and there is absolutely no guarantee that this would be the case so it strikes me that Mrs Robinson is on a loser whichever way you look at it and I think the only natural outcome should be for her to be retired on the grounds of ill health.
I would be extremely surprised if Mrs Robinson ever recovered well enough to be able to go back to the job that made her ill or any comparable job.”

19. The OHU responded to Dr Smith on 17 May 2005 saying that in order to consider Mrs Robinson for ill-health retirement her case needed to be referred to an independent medical adviser.
20. On 26 May 2005, City of London wrote to Mrs Robinson terminating her employment with three months’ notice. The letter confirms that if confirmation was received from the independent medical adviser that supported ill health retirement the decision to terminate her employment on grounds of capability due to ill-health would be reviewed.
21. On 9 June 2005, Dr Smith wrote to the OHU asking if the City of London would be prepared to pay for CBT on a private basis. The letter states: 
“Further to my previous correspondence as I am sure you know there are two treatment programmes that are known to be beneficial and effective in treating chronic fatigue syndrome one is graduated exercise treatment (GET) and the other is cognitive behavioural therapy (CBT). …
In this area of South Essex there is cognitive behavioural therapeutic (sic) availability but at a waiting list of something in the region of two years. I appreciate the fact that the Corporation have dismissed Susan but I would formally wish for them to be asked whether they would provide CBT on a private basis….”
22. The OHU responded on 16 June 2005 as follows: 
“…We have forwarded your letter to the Independent Medical Adviser so he is aware of your views. 
Departments do have the option of funding private treatment (CBT) if it will facilitate a return to work within a reasonable timeframe. I will copy your letter requesting funding to Management for their consideration…” 

23. On 22 June 2005, the City of London wrote to Dr Smith declining his request for funding private treatment. The letter states: 

“The Corporation consider funding where there is a clear likelihood that private treatment would enable the employee to return to their post within a reasonable and acceptable timeframe, unfortunately as you confirmed in your letter of 9th May, this is unlikely to be the case.”
24. City of London referred Mrs Robinson’s case to a independent medical adviser, Dr Wallington, who considered Dr Smith’s reports, the OHU reports and a report, dated 6 May 2005, from Mrs Robinson’s GP which stated “I consider that Mrs Robinson is unable to go back to work for the time being, but I cannot predict her prognosis.” The medical adviser signed a Certificate of Permanent Incapacity on 24 June 2005 having ticked the box on the Certificate next to the statement “I hereby certify  that, in my opinion, the above named person IS NOT permanently incapable of discharging efficiently the duties of his/her employment.” The independent medical adviser’s letter, dated 30 June 2005, to the City of London concludes:

“Literature surveys published in Occupational Medicine support ill health retirement only as a last resort. If no effort is made to try and rehabilitate individuals back to work after appropriate treatment interventions then statistics regarding ill health retirement and recovery are always going to remain poor. 

After engaging in appropriate treatment measures more effort should be made by treating physicians to encourage positive outcomes and occupational rehabilitation should be the goal.
In this case CBT and GET have not been tried. In the absence of such treatments and thereafter an opportunity of a gradual return to work programme, I do not see how it can be determined that she is permanently disabled from being rehabilitated back to work taking into account the Disability Discrimination Act which arguably now applies. 
Ill health retirement is not a treatment, therefore to encourage it, is likely to cause further persistent negative behaviour patterns and reinforcement of ill health. In my opinion at the present time I cannot support ill-health retirement.”    
25. Mrs Robinson’s employment was terminated on 26 August 2005. 

26. On 16 September 2005, Mrs Robinson appealed against City of London’s decision not to award ill-health retirement under Stage 1 of the Internal Dispute Resolution Procedures (IDRP). 
27. City of London provided its Stage 1 IDRP response on 7 October 2005. The Specified Person concluded that as certification from the independent medical adviser stated that Mrs Robinson was not permanently incapable City of London’s decision not to award ill-health retirement was correct. 
28. Dr Smith requested a second opinion as regards Mrs Robinson’s condition from Professor Findley, a Consultant Neurologist, who provided his report on 31 October 2005. Professor Findley’s report concludes:

“She has chronic fatigue syndrome/ME. The triggering factors would appear to have been progressive stress. The situation is complicated by a secondary depression with anxiety and a chronic low back syndrome. She has the added difficulties of an on-going dispute with her work.

The situation is further complicated because there is a lack of facilities for managing complex fatigue syndrome through normal health service channels. I would agree that it is necessary for her outstanding litigation to be settled in order to be sure of an improvement, but as stated at the beginning with a proper holistic and intensive programme, appropriate uses of psychotropic medication and other supplements, and a lifestyle management programme working on a one to one with a fatigue therapist, I think she has potential to improve. I think even with improvement it is unlikely that she will return to her previous occupation or previous levels of functioning, which I think is the criteria for her health retirement. 
If you wish I am willing to take on the programme at this end through the Fatigue Team and cognitive behavioural therapists, and I await your further instructions. Unless stress is removed and she is treated appropriately, I think her prognosis for any improvement is poor and she could be considered permanently disabled.”   
29. On 24 November 2005, Dr Smith replied to Professor Findley saying that Mrs Robinson would be happy to accept his offer of treatment as he did not have easy access to Cognitive Behavioural Therapy in his area. His letter concludes “I will leave the approaches to her PCT to your good self I am not sure whether they will agree to   it…” 
30. On 22 February 2006, Dr Smith, on Mrs Robinson’s behalf, invoked Stage 2 of the IDRP. Enclosed with the appeal was the report, dated 31 October 2005, from Professor Findley. 
31. The Appointed Person responded on 7 March 2006 saying that in order to review the case he intended to request further certification from another independent medical adviser. 

32. On 9 March 2006, Mrs Robinson wrote to Dr Smith asking whether he had received a reply from Dr Findley about having CBT on the NHS. In her letter Mrs Robinson says she had had 6 group sessions of CBT run by the jobcentre and 5 of 8 one to one sessions of CBT at a private clinic.
33. Mrs Robinson was examined by a second independent medical adviser, Dr Kennedy, on 20 April 2006 who concluded that she was not permanently incapable of discharging efficiently her duties. His report, dated 27 April 2006, concluded:

“Reviewing the overall medical evidence, including an additional report dated 31 October 2005 (after Ms Robinson had left the Corporation of London), it is clear that Ms Robinson’s primary medical problem constitutes a substantial long-term, fluctuating specific condition. …

Ms Robinson has had, and is having, a number of medications and therapies, some self-directed to try and bring the condition under control. It is likely that some of the treatments she has had have been clinically beneficial, as evidenced by improvement in some of her symptoms, but not to the degree Ms Robinson and her doctors have hoped. However, she has had a limited number of sessions of a potentially effective form of treatment that has been demonstrated to be beneficial for the condition that Ms Robinson has (see Appendix over).  Ms Robinson has been referred to a unit specialising in the condition (about two months ago), but awaits an appointment at this time. There is no doubt that the degree of disability is substantial and ongoing at present, but it has improved in recent months. 
One would have an expectation of improvement in the majority of cases of this condition, the severity and prognosis of which are known to be very variable. There are certain less favourable prognostic signs in Ms Robinson’s case, but there are some positive prognostic indicators in her case too, which suggest a reasonable basis to anticipate future improvement. Significant further improvement in the underlying condition should occur in the coming months and beyond, with further treatment and, as such, I am of the opinion that the current medical evidence does not, on the balance of probabilities, meet the permanent incapability criteria of the Local Government Pension Scheme…”    
34. The Appointed Person upheld the Stage 1 decision on 8 May 2006.  

35. Dr Smith, on Mrs Robinson’s behalf, approached the Pensions Advisory Service for assistance. During their correspondence Dr Smith confirmed in a letter dated 7 November 2006 that Mrs Robinson had paid for three private session of CBT and had a further six provided by the NHS. She had also had group psychotherapy and cognitive behavioural therapy provided to her by the Jobcentre.
SUBMISSIONS
36. Dr Smith, on Mrs Robinson’s behalf, submits; 

36.1 There is a lot of argument medically about Mrs Robinson’s outcome from her chronic fatigue syndrome but all medicine agrees that she is never going to be well enough to go back to do her original job or a similar job. 
36.2 the disagreement as to ill-health was two Occupational Health Physicians engaged by the City of London, and contrary opinion from himself and Dr Findley.
36.3 The Occupational Physicians were not experts in chronic fatigue syndrome and their opinion was that the majority of patients get better and can return to work after suitable treatment with recognised therapeutic intervention such as CBT and GET. This decision was perverse because authoritative published works indicate “that less than 10% of subjects return to a pre-morbid level of function and that the majority remain impaired” and “that the prognosis risk factors of pre-morbid psychiatric disorder and the older age group lessen this pre-morbid improvement.” 
37. The City of London submit:
37.1 It dealt with the question of ill-health retirement in full compliance with the statutory requirements in the Regulations, in a timely manner.
37.2 It was not perverse to prefer the opinions of the two independent medical advisers rather than the views of Dr Smith and Dr Findley.
37.3 Even though Regulation 97 refers to the decision of the employer, it is difficult to envisage circumstances in which the employer could reasonably make a decision which is contrary to the decision given by the independent medical adviser on the Certificate of Permanent Incapacity. For the employer to do so would immediately raise the possibility of perversity.
37.4 It is clear from the Certificate dated 24 June 2005 that the medical adviser’s view was that Mrs Robinson was not permanently incapable and it is the Certificate of Permanent Incapacity that the employer is required to have regard to. Although the medical adviser’s letter of 30 June 2005 does not repeat the opinion in clear terms there is no requirement in the Regulations that it should. The Certificate must be regarded as the authoritative document and it is wrong to read the letter of 30 June 2005 in isolation.  
37.5 City of London’s initial advice as to the likelihood of medical retirement came from the City of London in-house occupational health physician who was not wholly dismissive but stated that a judgement could be made when all treatment options had been tried. 
37.6 The decision to terminate Mrs Robinson’s employment was made following a meeting on 17 May 2005 and at that meeting there was also a discussion about whether medical retirement might be appropriate. Because of the conflict between Dr Smith and the City of London in-house occupational health physician it was decided to refer the case to an independent medical practitioner who concluded that various treatment options had not yet been tried. The independent medical practitioner was of the opinion that premature retirement prior to treatment and rehabilitation back to work was not conducive to recovery. This is consistent with his main opinion that Mrs Robinson was not permanently incapable until the result of treatment and a return to work programme was known.
37.7 Following the Stage 2 IDRP appeal a second independent medical practitioner was consulted. The independent medical practitioner examined Mrs Robinson but agreed with the first independent medical practitioner.
37.8 Following the Stage 2 IDRP decision Mrs Robinson applied to the City of London for the release of her accrued unreduced pension benefits on compassionate grounds. This application was not granted, on the grounds that the City of London had a strict policy defining the circumstances in which this discretion would be exercised, and the applicant did not meet the criteria in the policy.
37.9 Following her dismissal Mrs Robinson submitted an Employment Tribunal claim. A hearing was listed for October 2006. An agreement was reached between the parties that, in view of the rejection of the applicant’s application for unreduced benefits on compassionate grounds, the City of London were prepared to settle the ET claim on the basis of paying a reduced pension pursuant to the power in Regulation 31(1).  
CONCLUSIONS 

38. In order to be entitled to a pension under Regulation 27, Mrs Robinson had to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday. The decision as to whether Mrs Robinson met these requirements fell to her employer (the City of London) in the first instance.
39. Before making such a decision, City of London needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Dr Wallington and Dr Kennedy are independent of the City of London and meet the qualifying criteria.
40. However, the report of Dr Wallington in response to the City of London’s initial certification was flawed. 

41. First he said that it was not possible to determine that Mrs Robinson was permanently disabled because there were untried treatments.  But he was required to say whether Mrs Robinson was permanently incapable of discharging her duties or not.  I do not think it was open to him to say, in effect, that but he could not tell whether she was because she had not undertaken particular courses of treatment.  If, in the absence of such treatment, Mrs Robinson was not permanently incapable then the treatment was irrelevant.  If she was incapable in the absence of the treatment the question was whether the treatment would, on the balance of probabilities alter that position.  In turn it was relevant whether the treatment was available and recommended.
42. Second, and more importantly perhaps, Dr Wallington said:

“Ill health retirement is not a treatment, therefore to encourage it, is likely to cause further persistent negative behaviour patterns and reinforcement of ill health. In my opinion at the present time I cannot support ill-health retirement.”

The first sentence was an absolutely irrelevant consideration.  Dr Warrington appears to be saying that granting Mrs Robinson ill-health retirement would be likely to make her condition worse.  That could have nothing at all to do with Mrs Robinson’s state of health before she retired, which is what he was supposed to be certificating. Given that the first sentence immediately precedes his conclusion, I find that his decision not to provide a certificate was at least to some extent informed by it.

43. Dr Wallington did not limit himself to the narrow question of whether Mrs Robinson was on the balance of probabilities permanently incapacitated.  For example his opinion that “more effort should be given by treating physicians to encourage positive outcomes” is either an irrelevant generalisation or an implied criticism of Mrs Robinson’s own treating physician.  
44. City of London submit that it is the Certificate of Permanent Incapacity that the employer is required to have regard to and that it would be wrong to read the letter of 30 June 2005 in isolation. It would be equally wrong to read the Certificate of Permanent Incapacity in isolation without referral to the letter from the medical adviser which explains the reasoning behind his certification. Without the referral to the letter the decision maker would not then be able to explain to the applicant the reason why the application had been rejected.  
45. City of London say that it could be regarded as perverse to make a decision that goes against the independent medical adviser’s certification. But it cannot be right for City of London to have based a decision on a certificate that was based on an irrelevant consideration.  To have done so constitutes maladministration.
46. By the time of the second review, in April 2006, the medical adviser had before him Dr Findley’s report dated 31 October 2005. Dr Findley opined that albeit Mrs Robinson had the potential to improve even with improvement it was unlikely that she would return to her previous occupation or previous levels of functioning and she should be regarded as permanently disabled. The medical adviser reached the view that as Mrs Robinson had made some improvement and was undergoing certain treatments and therapy, with further treatment, her condition should continue to improve.  That was a proper conclusion for him to reach.  There was a clear connection made between the future treatment and the likelihood of the incapability remaining permanent.  So at Stage 2 of the IDRP process Mrs Robinson received a decision made on proper grounds. A question is whether that decision can be regarded as a cure for the maladministration in City of London’s decision.
47. In my view it cannot – even in view of the altered circumstances by the time of the Stage 2 IDRP decision.  Mrs Robinson was entitled to a properly made decision by City of London.  If she then wanted to she could take a rejection through two stages of IDRP. If at either of those stages the decision maker had found that she was permanently incapacitated then any maladministration would obviously have been cured.  But if either of them had realised there was a procedural flaw in the original decision, then they would have remitted it back to City of London.  In my judgment that is what should happen now. 
DIRECTION

48. Within 56 days of the date of this decision the City of London shall reconsider Mrs Robinson’s application
49. Within 28 days of the date hereof, the City shall pay Mrs Robinson £250 in recognition of the distress and inconvenience she has suffered.

TONY KING

Pensions Ombudsman

20 February 2008
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