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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Bent

	Scheme
	:
	Local Government Pension Scheme

	Employer
	:
	Manchester Airport plc (the Airport)

	Administrator
	:
	Tameside Metropolitan Borough Council (Tameside)


MATTERS FOR DETERMINATION
1. Mr Bent says that the Airport and Tameside wrongly refused his application for ill health early retirement from the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
3. In a Determination under reference number Q00355, dated 30 May 2006, my predecessor directed the Airport to reach a decision about whether Mr Bent should be permitted to retire early on the grounds of ill health.  That Determination dealt with events up to December 2005.  The complaint I am now dealing with relates to events after that date.
THE REGULATIONS OF THE SCHEME
4. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”).  Regulation 27, under the heading of “Ill-health”, is as follows:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5)
In paragraph (1) -

“comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to incapacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

5. Regulation 97, under the heading of “First instance decisions”, is as follows:

“(9)
Before making a decision as to whether a member may be entitled under regulation 27 … on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health or infirmity of mind or body.”

MATERIAL FACTS
6. In a grievance procedure meeting held on 9 February 2006, Mr Bent provided the Airport with a medical certificate from his General Practitioner (GP), dated 3 February 2006, which confirmed his fitness to return to work, although he had been previously signed off sick due to anxiety and depression by the GP until 12 March 2006.

7. The Airport asked its occupational health service provider for medical opinion about whether Mr Bent was capable of returning to work.  He was then seen by an occupational health physician who said “he was not fit to return to work in any capacity whatsoever”.
8. On 7 March 2006, the occupational health physician asked Mr Bent’s GP for his opinion about whether Mr Bent was capable of returning to work at the Airport.  After a delay, the GP replied, on 11 May 2006, and said:

“I totally agree that at the current time Mr Bent is not fit for work.  … I saw him on 3rd January and indeed issued a sick note for twelve weeks.  In my view he was unlikely to be fit for work.

He returned to see me on 2nd February, having been into work for a review.  He told me he had had his pay cut and he complained that work was not searching for an alternative job for him.  He told me he had been told that unless he got a signing off note it would be impossible for them to look for alternative work to re-deploy him.  I expressed my concern that this was not appropriate.  He was insistent that this was going to be the only way forward with his case and I therefore reluctantly issued the sick note for him to return back to work on 3rd February.

He is still suffering symptoms of anxiety and depression and currently I feel is unable to work at all but especially not in his original job.  I still do not see his being fit to work in the foreseeable future and feel that given the problems he experiencing he would be suitable for retirement on medical grounds.” 
9. In a letter to the occupational health physician, dated 16 May 2006, Mr Bent’s treating consultant psychiatrist said:

“There have [sic] been no significant change is Mr Bent’s clinical condition and in my opinion he still remains unfit to work.  Given the length of time that he has now been unemployed, I do not believe that [he] will be able to work in the foreseeable future.” 
10. Mr Bent wrote to the Airport on 18 May 2006 applying for ill health early retirement from the Scheme.
11. In a letter to Mr Bent, dated 23 June 2006, the Airport notified him that he was to dismissed from his employment with immediate effect on the grounds of capability and that a referral would be made to an independent medical practitioner to assess his eligibility for ill health early retirement under the Scheme.
12. Mr Bent was interviewed by a second occupational health physician of the same occupational health service provider, on 19 July 2006.  In a medical report dated 31 July 2006, the second occupational health physician said:

· he was instructed to provide an independent medical opinion about whether Mr Bent would be eligible for ill health early retirement in accordance with the rules of the Scheme

· previous independent medical opinions received from other occupation health professionals had not been in agreement; and
· for the report he had available the occupational health services provider’s previous records for Mr Bent, which included medical reports from all of the occupational health professionals involved, reports from three consultant psychiatrists, including a later report from Mr Bent’s treating consultant psychiatrist, dated 24 July 2006, and the GP’s letter of 11 May 2006.

Included in the medical evidence above were three medical certificates, forms PF72, issued by earlier occupational health physicians involved with previous applications made for Mr Bent’s ill health early retirement from the Scheme.  The first, a refusal, was dated 9 July 2004, the second, a recommendation for ill health early retirement was dated 20 October 2004, and the third, a refusal, was dated 19 April 2005. 

13. The second occupational health physician’s medical report went on to say:
· “Medical diagnosis


I note that [the treating consultant psychiatrist and an independent consultant psychiatrist instructed on Mr Bent’s behalf for a personal injury claim] consider Mr Bent to be suffering from a mixed “anxiety and depression”, whereas [an independent consultant psychiatrist instructed by the Airport, “Dr E”] considers the diagnosis to be an adjustment disorder.  However, [Dr E] points out that the symptoms are similar in any case.  Given that the documented incident at work triggered his symptoms, am inclined to accept [Dr E’s] diagnosis.  The ideal treatment for both conditions would be counselling, especially cognitive behavioural therapy (CBT) and antidepressants.  Nowadays, following NICE guidelines, exercise would also be recommended.  The prognosis is usually good.

Indeed, Mr Bent did show improvement at times and did temporarily return to work, for 6 months, in a redeployed capacity.  He told me that he did not feel fully integrated in that work setting, but he could undertake the work required.

In his  latest report of the 24 July 2006, [the treating consultant psychiatrist] stated that Mr Bent “currently remains prone to significant anxiety with apprehensive vigilance and fearfulness regarding his work situation.”  [The treating consultant psychiatrist] goes on to say “in my opinion it is unlikely that any further treatment will now improve the current situation and I believe that were Mr Bent now to attempt to work, it is likely to lead to a worsening of his current symptomatology.  I believe therefore that Mr Bent should now be considered for medical retirement on the grounds of permanent disability.”
Job requirements
The job requirements of a security officer per se would not cause him problems.  The issue has been the need for him to avoid contact with those colleagues he feels have ostracised him.  Working on nights, for example, was a possible solution.  It is not for me to comment on the operational feasibility of any workplace adjustment.  However, in theory at least, it should have been possible for him to perform the same duties in a situation where he felt safe.

I understand that redeployment to comparable work has been sought, without success.  However, the present situation is that his employment contract has been terminated, and in those circumstances, I am to assess his fitness to work as a security officer, rather than for comparable work.

Functional restrictions
Currently, he is socially withdrawn, has poor motivation and low energy, has lost confidence and has poor concentration levels, all of which are recognised features of a depressive illness (even with [Dr E’s] diagnosis of adjustment disorder, the lack of resolution of his work circumstances would also lead to this), and would currently make him unfit for his normal job, and possibly any other work.

In my experience, a return to work, whether to his substantive ones or to a redeployed post, would have been greatly aided by the undertaking of a stress risk assessment.  I usually advise that this be done under the Health & Safety Executive Management Standards headings on demands, role, control, support, relationships and change.  This is especially important in cases such as Mr Bent, where he was more likely to benefit from having more control measures in place.

The next consideration would be whether his current unfitness is permanent, that is, for the next 19 years.  I have quoted [the treating consultant psychiatrist’s] opinion above.  He does continue with CBT and a low dose of antidepressants (higher does cause side-effects).  He does not take sufficient exercise.  The greatest factor in his current poor prognosis, however, is his employment situation.  I accept that this perception of being badly treated by his employer will make a positive outcome more difficult.  Nonetheless, in my opinion, if his job were available to him in “ideal” circumstances for him, such as a guarantee of no contact with those he recognises as the perpetrators, then a return to work would still be possible.  The focus of his psychological support would be different, in particular, his CBT therapist would be able to help him towards such a goal.  The carrying out of a suitable and sufficient stress risk assessment would be a further help in this.

My opinion
There is little doubt that he is currently unfit for his duties.  However, I do not believe, on the balance of probabilities, that he is unfit for such duties for the next 19 years.  If progress was to be made with regards to his employment options, and with a stress risk assessment to ensure a psychologically safe working environment for him, in my view he could make steady progress.  With the support at work and therapeutically (especially CBT), I would expect sufficient improvement for him to resume his duties in a 4 to 6 month period.
In conclusion, I agree with [two of the previous occupational health physicians] that he does not currently meet the medical criteria for the LGPS on the evidence presented, and I have completed and signed the PF72 accordingly.”

14. The from PF72, an “Approved Independent Medical Practitioner’s Certificate”, provided with the above medical report, was as follows:

“I certify that in my opinion this employee is not permanently incapable* of discharging efficiently the duties of his/her normal occupation by reason of ill-health or infirmity of mind or body.

* “Permanently incapable” means that the member will, more likely than not, be incapable until, at the earliest, his/her 65th birthday.” 
15. The first occupational health physician forwarded the Approved Independent Medical Practitioner’s Certificate to the Airport on 17 August 2006.

16. In a letter to the second occupational health physician, dated 31 August 2006, the first occupational health physician said:

“I have been asked by Human Resources to ask you a question.

At the time of David Bent’s referral to you, HR were saying there was no comparative employment available and David’s last substantive post was that of Aviation Security Officer and on that basis you assessed David’s fitness to work against the role of Aviation Security Officer.  Medical advice in 2002 declared him unfit for that role and the question asked HR asked is whether this information would make any difference to your conclusions in relation to eligibility for ill health retirement.”
17. On 7 June 2006, the second occupational health physician returned the letter above with the following notation added: 

“In answer to your question above, no, this does not make a difference to my conclusions in relation to eligibility for ill health retirement.”  
18. Appeals from Mr Bent under Stages 1 and 2 of the Scheme’s Internal Dispute Resolution Procedure against the Airport’s decision to refuse his application were refused by the Appointed Person of the Airport and Tameside, respectively.
19. Mr Bent says:
- 
on the 20 October 2004, the Medical Adviser had provided the Airport with a form PF 72 in support of his medical incapacity;

-
the Pensions Advisory Service had also been supportive of his claim for ill health early retirement;
-
the Airport failed to provide him with comparable employment; and
· the Benefits Agency awarded him 15% Industrial Injuries Disablement Benefit in relation to the incident at work on 24 January 2001, which is now payable for life.
CONCLUSIONS

20. Regulation 27(1) of the 1997 Regulations applies where a member leaves service because of permanent incapacity.  Determining whether this is so is a question of fact for the Airport.  In reaching the decision, the Airport must take into account all relevant but no irrelevant factors.  It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by the Airport was properly made and was not perverse.
21. Prior to Mr Bent’s grievance meeting on 9 February 2006, the Airport had conflicting medical opinions and medical certificates about whether he qualified for ill health early retirement from the Scheme   At that time no decision had been reached by the Airport about his continuing employment with the Airport or medical retirement.  The production in the meeting of a medical certificate that he was fit for work, understandably, caused the Airport to seek further medical advice from the Medical Adviser.
22. The first occupational health physician’s advice to the Airport was that Mr Bent was unfit to return to work in any capacity and his opinion was similarly supported by the GP and by Mr Bent’s treating consultant psychiatrist, both of whom said that this would be “for the foreseeable future”.
23. Mr Bent applied for ill health early retirement from the Scheme on 18 May 2006 and, following his dismissal on 23 August 2006, regulation 97(9) of the 1997 Regulations required that, before making a decision about the application, the Airport had to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether Mr Bent reached the criteria required for ill health early retirement in accordance with Regulation 27(1).  In view of the conflicting medical evidence about Mr Bent’s ill health, I consider that it was appropriate for the Airport to have sought fresh and up-to-date medical advice from another occupational health physician.  The second occupational health physician appointed was suitably qualified and although he was also employed by the same Medical Adviser that did not impinge on his professional standards to provide independent medical advice.
24. For the medical report of 31 July 2006, the second occupational health physician had the benefit of interviewing Mr Bent and seeing all of the previous medical evidence.  His opinion was that, with proper support and medical treatment, Mr Bent could recover sufficiently in a relatively short period of time to return to work.  The second occupational health physician was, therefore, unable to provide the certificate required for Mr Bent’s ill health early retirement from the Scheme.
25. Appropriately, before reaching a decision, the Airport questioned the second occupational health physician about whether any of the previous occupational health physicians’ opinions had made any difference to his own medical opinion, to which he replied that it had not with regard to Mr Bent’s application under Regulation 27(1). 
26. The Airport therefore asked the right questions and its decision reached cannot be described as perverse.  
27. The Pensions Advisory Service may have appeared to Mr Bent to have been supportive of his ill health early retirement but that is not relevant as to whether the Airport’s decision to refuse his application was properly reached.  Nor is any dispute he may have had with the Airport about being provided with comparable employment.
28. Payment of Industrial Injury Disablement Benefit by the Benefits Agency relies on an assessment of loss of faculty, whereas the Scheme relies on an assessment of the member leaving “local government service by reason of being permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body”.  Consequently, it is inequitable to compare one with the other.
29. Without the medical certificate required under regulation 97(9), the refusal of Mr Bent’s application for ill health early retirement by the Airport and Tameside was not maladministration.
30. I do not uphold the complaint.
TONY KING

Pensions Ombudsman

3 June 2008
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