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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G E Peck

	Scheme
	:
	The First UK Bus Pension Scheme

	Respondents
	:
	FirstGroup plc (the Employer)

The First UK Bus Pension Scheme Trustee Limited (the Trustee) 


Subject
Mr Peck’s complaint concerns: 
· the legality of changes to the Scheme (essentially an amendment to the definition of “Basic Pay” so as to exclude certain salary increments) introduced pursuant to a collectively bargained pay and benefits agreement; 

· union representation on the board of the corporate Trustee.  
The Ombudsman’s determination and short reasons

The complaint should not be upheld because: 
· Mr Peck was bound by the collectively bargained agreement;

· the make up of the Trustee board complied with the then legislation.  
DETAILED DETERMINATION

Material Facts
1. Mr Peck is a member of the Final Salary section of the Scheme.
2. The conditions of service signed by Mr Peck on 28 August 1970 (when his employment commenced) do not expressly refer to him being bound by collectively bargained agreements.  Mr Peck’s employment terms and conditions have not been formally updated since then (and in any event the Employer’s current standard terms and conditions of employment do not include any reference to collectively bargained agreements).

3. In 2005 the Employer offered a “Total Rewards” package.  It included a pay rise and the introduction of pay bands (increased each year in line with increases in RPI) to determine a member’s pensionable pay for the purposes of calculating contributions and Scheme benefits.   Essentially, any salary increase above RPI from April 2006 would be non pensionable.   

4. Union members were balloted and the Total Rewards package was accepted.  

5. Under the then Scheme rules, benefits were based on basic pay for a guaranteed number of working hours.  The changes introduced under the Total Rewards package meant that the Scheme Rules had to be amended which required the consent of the Trustee, which was forthcoming.   

Submissions  
Mr Peck’s position 
6. The Employer initiated and the Trustee allowed retrospective mandatory changes to the Scheme because the Employer offered conditional financial incentives to employees, the vast majority of whom are not Scheme members.  In accepting the pay rise the non Scheme members committed Scheme members to higher pension contributions and reduced benefits. 

7. The Scheme and the contract of employment are separate.  It is up to the employee whether he joins any pension scheme offered.  A pension is a long term investment and all the information promoting a pension scheme must be accurate.  It is not possible for a pension scheme to introduce an “invisible” third party, in this case the trade union, and give them authority in relation to the scheme.  The Employer failed to disclose the interest of the trade unions.  
8. The Employer and the union (TGWU, now part of Unite) acted negligently and in breach of a duty of care to Scheme members.   TGWU has no legal status in the Scheme but is a third party.  At no time has TGWU declared an interest in the Scheme in the absence of which TGWU’s involvement is illegal.  Against that background, the Trustee should have rejected the changes to the Scheme.  

9. The make up of the Trustee is contrary to Scheme rules.  The non management members were put forward by TGWU which removed independence and led to a conflict of interest. 

The Employer’s position 

10. Employees’ contracts of employment are stated to be subject to agreed collective bargaining procedures established with a recognised Trade Union.  The Total Rewards changes to benefits were agreed by trade unions on behalf of all employees.

11. Out of the collective bargaining group to which Mr Peck belonged, 21 (of the then 30 members) voted, with 13 accepting the proposed Total Rewards package and 8 rejecting it.  Thus on a majority basis the proposal was accepted by that group.  The other collective bargaining groups also voted in favour of the Total Rewards package.  

12. Mr Peck was not invited to vote as he was not a member of the union (the TGWU, now part of Unite).    When Mr Peck’s employment began, there was a closed shop such that union membership was compulsory.  Later compulsory union membership was outlawed but collective bargaining still applied.  Over the years Mr Peck has not challenged other agreements reached between the unions and the Employer.  
The Trustee’s position

13. The Trustee was informed by the Employer of the agreement reached between it and TGWU under collective bargaining, in which process the Trustee played no part.  

14. The Trustee’s legal adviser, Burgess Salmon, advised the Trustee that, broadly, future service benefits were a matter between the Employer and employees (represented in this case by TGWU), with the Trustee’s primary concern being the preservation of accrued benefits.  The Trustee was referred to the cases of South West Trains v Wightman [1997] All ER(D) 137 and the unreported 2001 case of Trustees of the NUS Officials and Employees v Pensions Ombudsman and Bryan Allen.  

15. The Trustee amended the Scheme Rules by adding a proviso to the “Basic Pay” definition to allow it to be construed by giving effect to any agreement reached with a member or through collective bargaining to exclude amounts (of the anticipated increment in basic pay or wages) as non-pensionable.

16. The Trustee also sought advice from Leading Counsel who confirmed that the Trustee acted properly in agreeing to the amendments proposed by the Employer, the Employer having assured the Trustees of the binding contractual effect of collective agreements and the Trustee having ensured that accrued rights were not adversely affected.   

17. The Trustee board was composed in accordance with section 19 of the Pensions Act 1995 which permitted the Employer to opt out of the member nominated requirements by proposing alternative arrangements which were approved under the statutory consultation procedure.  

18. In November 2003 members were notified that the Employer, with the Trustee’s agreement, proposed such alternative arrangements.  Instead of the selection by members of at least one third of the directors of the Trustee, it was proposed that one half of the directors be selected by the trade unions on behalf of the members.  Active members and pensioners (eligible members) had to be consulted and were given an opportunity to object. If, as in the event, less than 10% of the eligible members objected, the alternative arrangements were treated as approved.  

Conclusions
19. As Mr Peck accepts, trade unions are outside my terms of reference.  But his complaint relates not so much to the activities of a trade union but to the Employer’s and the Trustee’s acceptance of the union’s role in relation to the Scheme.  

20. In South West Trains the Court rejected the argument that alterations to the pension scheme were not matters which it was appropriate to be decided by collective bargaining so as to be binding contractually on individual employees.  I do not agree with Mr Peck that union involvement in a pension scheme is of itself inappropriate.

21. In South West Trains the contract of employment specifically provided that it was:
“subject to certain terms and conditions as may be settled from time to time in relation to employees in [the employee’s] grade or category under agreed collective bargaining procedures established with a recognised Trade Union.  In the event of any conflict between this contract document and any Trade Union agreement this document will prevail.”  
SWT successfully argued that new arrangements relating to pensions and pensionable pay agreed by collective bargaining in the event of a favourable ballot result was an agreement which became binding on each driver by virtue of that clause in his contract of employment.   

22. Mr Peck’s contractual position is not so straightforward.  The Employer’s assertion that contracts are stated to be subject to agreed collective bargaining procedures established with a recognised Trade Union is not true in Mr Peck’s case.  

23. But can such a term be implied?  A term may be implied by custom or usage or on the basis of previous dealings between the parties.  Collective bargaining with TGWU (now part of Unite), the union recognised for collective bargaining, has been in operation since Mr Peck’s employment commenced.  Mr Peck has not previously objected to changes to his terms and conditions of employment introduced following collective bargaining.  

24. Further, despite Mr Peck’s objections to the Total Rewards package, he has continued in employment and has benefited from the pay rise included in the Total Rewards package.  In the other case mentioned above (an appeal against a decision of my predecessor) an employee was offered a pay increase but the increase was excluded for pension purposes.  The employee complained that all of his salary including the increase should be taken into account for pension purposes.  The High Court held that as the employee had continued in employment whilst being paid the increased salary he had accepted the whole offer, including that part which excluded the increase for pension purposes.  In the same way, Mr Peck’s continuance in employment could be construed as his acceptance by conduct of the Total Rewards package including the changes to his pensionable pay.  
25. Against that background, I am not persuaded by Mr Peck’s arguments that he is not bound by the collectively bargained changes.    
26. Whilst I agree with Mr Peck that his contract of employment is separate from his membership of the Scheme (the terms of which are set out in the Scheme’s governing documentation), I do not agree that the union has a direct involvement in the Scheme, such as ought to have been disclosed.  The union did however have a legitimate role in the acceptance of the Total Rewards package which did impact on the Scheme.  

27. To explain: Mr Peck has no contractual right to a pay increase but the Employer may offer such on such terms as it thinks fit.  The Total Rewards package was an offer, one of the terms of which was that certain salary increments would not be pensionable.  As set out above, this required an amendment to the Scheme definition of “Basic Pay”.  In common with most pension schemes there is a power to amend (set out in Rule 65), exercisable by the Principal Employer (FirstGroup Holdings Limited) subject to the consent of the Trustee.  Thus the decision to amend was that of the Principal Employer and the Trustee and not a matter for the union.  I do not consider that the Trustee (who sought legal advice which was correct) acted incorrectly in agreeing to the consequential Scheme amendments.   
28. As to Mr Peck’s concerns about trade union representation on the Trustee board, legislation (the Pensions Act 1995 and the Occupational Pension Schemes (Member-nominated Trustees and Directors) Regulations 1996) introduced the requirement for Member Nominated Trustees or Member Nominated Directors of a corporate Trustee.  A new regime came into effect on 6 April 2006 which abolished the “opt out” provisions but prior to then alternative arrangements could be proposed and approved by members following the statutory consultation procedure.  The alternative arrangements were properly introduced under the then opt out provisions and I see no reason to interfere.  

29. I do not uphold Mr Peck’s complaint.   

TONY KING
Pensions Ombudsman

9 October 2008
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